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CA OVERVIEW

The ICAB chartered accountancy qualification, the CA, is one of the most advanced learning and
professional development programmes available. Its integrated components provide an in-depth
understanding across accountancy, finance and business. Combined, they help build the technical
knowledge, professional skills and practical experience needed to become an ICAB Chartered
Accountant.

Each componentis designed to complement each other, which means that students can put theory into
practice and can understand and apply what they learn to their day-to-day work.

The four components are:

PRACTICAL WORK ETHICS AND
EXPERIENCE PROFESSIONAL
SCEPTICISM
CA Qualification
ACCOUNTANCY,
FINANCE AND PROFESSIONAL
BUSINESS MODULES DEVELOPMENT

ICAB constantly reviews the content of the CA qualification to reflect real life business challenges.
Today's most urgent business challenges range from sustainability, to rapid changes in technology and
the role of ethics in the profession. We work closely with employers, tuition providers, academics and
examiners to ensure that the CA equips the chartered accountants of the future with the skills and
knowledge they need to meet these challenges and to be successful.

THE CA QUALIFICATION AND SUSTAINABILITY

Finance and accounting professionals need to move beyond simply measuring and reporting the impact
of climate change, environmental regulation, supply chain pressure and rising energy costs. They must
focus on understanding those implications and integrating them into financial management and
business planning. ICAB has been at the forefront of this movement over the past decade and has
adapted the CA qualification to reflect that. We see its role as not simply integrating knowledge and
understanding the broader implications of environmental, social and governance issues into
organisations, but also seeding this thinking into the mindset of our members.



Our syllabus and ethical and professional development framework contribute towards creating ICAB
Chartered Accountants who recognise that sustainability is at the core of what they do and are capable
of actively using their business skills to analyse how to make the new sustainable economy work for their
business.

THE CA QUALIFICATION AND TECHNOLOGY

Rapid growth in technology has automated many compliance elements of accountancy. But, with
technology also comes complexity and risk. Accountants need to adapt and develop new skills to
manage these technological changes such as data analytics, automation and cyber security.

While there are many new technology capabilities that have broad application across the business and
consumer environment, four trends have the greatest potential to transform the accountancy profession:
Artificial intelligence, Blockchain, Cyber security and Data (ABCD of technology).

These and other innovations are likely to have a significant impact on the way that accountants access,
move and manage business finances.

Technology can provide information more quickly and often more accurately than humans, but it cannot
replicate human intelligence and quality decision making. Therefore, chartered accountants hold a key
role in data analytics, in validating the source of the data, interpreting and analysing the outputs.
Technology provides opportunities for chartered accountants to use their professional skills to add value
to their clients and/or the businesses in which they work.

As routine and compliance work reduces, there is greater focus on the development of skills which equip
professionals to work with the outputs of automated processes, with other specialists, and in a changing
world.

We believe that skills such as analysis, interpretation, professional scepticism, communication,
collaboration, adaptability, resilience, and commerciality are essential for tomorrow's business leaders;
these are imbedded throughout the CA exams and professional development framework.

THE CA QUALIFICATION AND ETHICS

Culture and values are central to long-term success. How a business adopts an ethical approach towards
its staff, shareholders, customers and regulators, as well as within its own operations, has a biggerimpact
than any performance measure or operational improvement.

Demonstrating a clear commitment to ethical behaviour is one of the main drivers of better
performance; it delivers an advantage when recruiting, it adds value to a brand, and it instils trust and
confidence in partners, suppliers and others that the organisation is well run and resilient.

Achieving that is not a matter of simple knowledge. Few ethical challenges will have simple right and
wrong responses. They require technical understanding, rigorous appraisal and skillful handling.
Accountants must have the necessary skills to apply professional judgement in a given situation, taking
into account what has been learned as a CA student about their ethical responsibilities as a Chartered
Accountant.

There will be unique ethical challenges throughout any Chartered Accountant’s process of learning and
career. They serve a variety of masters: senior management, external stakeholders, regulators; and
above all the public interest responsibility of their profession. Because of the rigorous and effective
training (and continued professional development) chartered accountants can speak up and take a lead.

None of this can happen without one critical element: professionalism. That goes beyond merely
knowing the Code of Ethics: it means embodying the right behaviours and having the ability and
willingness to push back against those who might compromise the integrity of the business.

That confidence comes from a qualification that prioritises not only technical knowledge of the ethical
framework but also challenges accountants with scenarios that accurately reflect the ethical dilemmas a
Chartered Accountant may face in business.
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ICAB Chartered Accountants are known for their professionalism and expertise. Professional
development prepares students to successfully handle a variety of different situations that they
encounter throughout their career. The CA qualification improves students’ ability and performance in

seven key areas:

e Adding value - add value to the organisation, team or role in order to achieve objectives

e Communication - communicate effectively at all levels, using oral, written and
presentational skills to achieve positive outcomes

e  Decision making - gather, interpret and evaluate data to make effective decisions

e  Ethics and professionalism - behave ethically and sustainably while respecting others to
uphold the values of the organisation and the accountancy profession

e  Problem solving - analyse a problem, generate options and make recommendations to
arrive at appropriate solutions

e  Teamwork - work collaboratively as a member or leader of a team to achieve shared goals

e  Technical competence - seek, learn and use technology and technical information to
support the achievement of organisation or team goals

e  There are 17 exams over three levels - Certificate, Professional and Advanced.




Advanced
Level

Professional-
- - - - -

Certificate- - -

CERTIFICATE LEVEL

There are seven exams at this level that introduce the fundamentals of accountancy, finance and
business. Students may be eligible for credit for some exams if they have studied a qualification we
recognise.

The Certificate Level exams are each 1.5 hours long except Business Laws and Information Technology
which are 1 hour long and can be sat four times in the year.

PROFESSIONAL LEVEL

The next seven exams build on the fundamentals and test students’ understanding and ability to use
technical knowledge in real-life scenarios. The exams are taken in three times in the year.

The Professional Level exams are 3.5 hours long.

The Professional Level exams are flexible and can be taken in any order to fit with a student’s day-to-day
work. The Business Planning: Taxation & Compliance and Business Strategy and Technology exams in
particular help students to progress to the Advanced Level.

The suite of Business Planning: Taxation & Compliance and Business exams is based on the same
syllabus structure and skills frameworks, and will give students the opportunity to demonstrate their
learning and use this in the context of taxation.

Financial Accounting and Reporting is in the contexts of IFRS Standards.

ADVANCED LEVEL

The Corporate Reporting and Strategic Business Management & Leadership exams test students’
understanding and strategic decision-making at a senior level. They present real-life scenarios, with
increased complexity and implications from the Professional Level exams.

The Case Study tests all the knowledge, skills and experience gained so far. It presents a complex
business issue which challenges students’ ability to problem solve, identify the ethical implications and
provide an effective solution.



Corporate Laws and Practice

The Advanced Level exams are taken three times in the year.

The Corporate Reporting and Strategic Business Management & Leadership exams are 3.5 hours long.
The Case Study exam is 4.5 hours long.

If a studentis studying the CAindependently, they should consider their future ambitions while selecting
which exams to sit.

FLEXIBILITY

There are no regulations stipulating the order in which students must attempt the exams, allowing CA
Firms to design Articleship programmes according to business needs. The exception to this rule is the
Case Study. For attempting Case Study, students must be attempted the other subjects of Advanced
Level.

Students have the unlimited attempts at all levels of exams.
CREDIT FOR PRIOR LEARNING (CPL)

Students with previous qualifications may be eligible to apply for CPL for modules which have been
allowed by ICAB. For more information, visit https://www.icab.org.bd/page/credit-for-prior-learning-
cpl-exemption.

DATA ANALYTICS

Chartered Accountants are increasingly using more advanced approaches to interrogate client data. To
respond to this, ICAB has incorporated data analytics software within the Audit and Assurance and
Corporate Reporting modules.

Embedding data analytic techniques within our exams ensures that we continue to reflect the current
and future workplace and will also help to develop students' judgement, professional scepticism and
critical thinking skills.







1 Introduction

1.1 What is Corporate Law and how does it fit within the Professional Stage?

Structure

The syllabus has been designed to develop core technical, commercial and ethical skills and
knowledge in a structured and rigorous manner.

The diagram below shows the twelve modules at the Professional Stage, where the focus is on the
acquisition and application of technical skills and knowledge which comprises of two technical
integration modules..
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The knowledge bases

The module aims to familiarise the students with different aspects and provisions of company law,
other relevant laws and rules & regulations of Bangladesh Securities and Exchange Commission
which they are likely to come across in discharging their professional responsibilities. However,
for more details the students must go through the authentic version of the relevant law.

Students will learn the principles legal considerations relating to Companies Act 1994 (including
the Secretarial practices), laws relating to Bangladesh Securities and Exchange Commission,
Financial Reporting Act 2015 and rules 2022, The Bank Companies Act 1991, The Finance
Company Act, 2023, The Insurance Act 2010 and The Bangladesh Labour Act 2006 (Amended in
2013) and rule 2015.



2 Specification grid for Corporate Laws and
Practices

2.1 Method of assessment
The Corporate Law and Practices module is assessed by a 3.5 hours exam.
2.2 Specification grid

This grid shows the relative weightings of subjects within this module and should guide the relative
study time spent on each. Marks available in the assessment will equate to the weightings below,
while variations may occur in individual assessments to enable suitable questions to be set.

Syllabus Contents

1 The Companies Act 1994 and Secretarial Practices (Amended in 2020)

2 Laws relating to the Securities and Exchange 60
3 Financial Reporting Act 2015, Rules 2022
The Bank Company Act 1991; (Amended up to 2023)

The Finance Company Act, 2023 20
The Insurance Act 2010;
The Bangladesh Labour Act, 2006 (Amended in 2018) and Bangladesh Labour Rules, 2015 20




Topic List

Introduction

Constitution and incorporation

Shares and capital

Regulations for management of a company limited by shares
Board of directors

Members’ meetings or meetings of the shareholders
Maintenance of books of account and audit
Directors

Liquidation

Individual voluntary arrangements

Bankruptcy

Procedure for formation and registration of a company
Amendments

Returns to be filed and the time frame

Statutory books and registers

Board meeting and minute

Underwriting

Corporate disclosure policy

Thorough public dissemination

Clarification or confirmation of rumours and reports
Response to unusual market action

Unwarranted promotional disclosure

Insider trading

Formation, registration, management, etc. Of a One Person Company (OPC)
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INTRODUCTION

1. Aboutthe Companies Act

The Companies Act 1994 is the law that governs incorporated domestic entities in
Bangladesh. It is the main statute governing the creation, functioning and dissolution of
companies, the relationship of shareholders to a company, periodic disclosures and
audit requirements, the functions of the Registrar of Joint Stock Companies & Firms, the
jurisdiction of the courts in relation to companies etc.

2. Company and its characteristics

The trace of origin of the term ‘company’ will reveal the Latin word cum - meaning with,
and pains-meaning bread; which jointly means taking bread together, a characteristic of
the early company where business matters were used to be discussed during festive
gatherings. But today ‘company’ is widely and commonly used for: a) joint stock
companies - designed for profit, and b) statutory companies - for undertaking works of
public utility. A company in ordinary non-technical sense however, means an association
for attaining some common objectives, which may be with or without profit.

3. Characteristics of a company
The most distinguishing characteristics of a company are:

I. Incorporated association: A company is created when it is registered under The Companies
Act. It comes into being from the date mentioned in the certificate of incorporation. Section

4(1) of The Companies Act, 1994 states the followings:

No company, association or partnership consisting of more than ten persons shall be formed for
the purpose of carrying on business of banking unless it is registered as a company under this Act
oris formed by or under any other Act of Parliament.

ll.  Artificial legal person: A company is an artificial person. Negatively speaking, it is not a
natural person. It exists in the eyes of the law and cannot act at on its own. It has to act
through a board of directors elected by the shareholders. It has the right to acquire and
dispose of the property, to enter into contract with third parties in its own name, and can sue
and be sued in its own name.

lll.  Separate legal entity: A company has a legal entity distinct from and independent of its
members. The creditors of the company can recover their money only from the company.
They cannot sue individual members. Similarly, the company is not in any way liable for the
individual debts of its members. The property of the company is to be used for the benefit of
the company and not for the personal benefit of the shareholders. On the same ground, a
member cannot claim any ownership rights in the assets of the company either individually or
jointly during the existence of the company or in its winding up. At the same time the
members of the company can enter into contracts with the company in the same manner as
any other individual can. The principle of separate legal entity was explained and
emphasised in the famous case of Salomon v. Salomon & Co. Ltd.

IV. Perpetual succession: A company has perpetual succession and is independent of its
members, its existence is not affected in any way by the death, insolvency or exit of any
shareholder. “During the war all the members of one private company, while in general
meeting, were killed by a bomb. But the company survived; not even a hydrogen bomb
could have destroyed it.” Perpetual succession thus means that in spite of a change in the
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membership of the company, its continuity is not affected. Since a company is created by law,
it can be wound up by resorting to the legal provisions of the Companies Act.

Limited liability: One of the important advantages of company is that the liability of its
members is limited. In the case of a company limited by shares, the liability of members is
limited to the extent of the nominal value of shares held by them. In the case of a company
limited by guarantee, the liability of each member is to contribute a specified amount to the
assets of the company in the event of its winding up while s/he is a member or within one
year of his/her ceasing to be a member. In effect, we find that a member is not directly liable
to a company'’s creditors but s/he is a limited guarantor of the company’s debt in both cases.
However, the Act does not prevent the companies from making the liability of its members
unlimited.

IAmMm=-UYP>IN

VI. Transferable shares: In a public company, the shares are freely transferable. The right to
transfer shares is a statutory right and it cannot be taken away by a provision in the articles.
However, the articles shall prescribe the manner in which such transfer of shares will be made
and it may contain bona fide and reasonable restrictions on the rights of members to transfer
their shares. But absolute restrictions on the rights of members to transfer their shares shall
be ultra vires. However, in case of a private company, the articles shall restrict the rights of
members to transfer their shares in compliance with its statutory definition.

VIl. Common seal: A company is an artificial person. It cannot act on its own. It acts through
natural persons who are known as directors. All contracts entered into by the directors must
be under the common seal of the company. The common seal, with the name of the
company engraved on it, is used as a substitute for its signature.

VIII. Separate property: A company, being a legal person, is capable of owning, enjoying and
disposing of property in its own name. The property of the company is to be used for the
company'’s business and not for the personal benefit of its shareholders. A member does not
have insurable interest in the property of the company. Members have no direct proprietary
rights to the company’s property, merely due to their shares. It is also important to note
that the claim of the company’s creditors will merely be against the company's property and
not that of shareholders.

IX. Capacity to sue and being sued: The company is a legal person and it can enforce its legal
rights. Similarly, it can be sued for breach of its legal duties.

Lifting the corporate veil

The principle of separate legal entity was established in the famous case of Salomon v. Salomon &
Co. Limited. This precedent has been followed in a number of cases and it has come to be
regarded as a fundamental principle of company law. When a company has been formed and
registered under the Act, all dealings with the company will be in the name of the company, and
the persons behind the company will be disregarded however important they may be. This shows
that once a company is registered under the Act, there is a veil drawn between the company and
its members. Following this principle, the courts in most cases have refused to go behind the
curtain and see who are the real persons composing the company.

But sometimes the necessity of the situation may compel the authorities to disregard the
corporate legal entity and look to individual members who are in fact the real beneficial owners
of all corporate property, and this in fact is what is known as, “Lifting or piercing the corporate
veil.” Thus, the doctrine of lifting the corporate veil may be understood as the identification of a
company with its members and when the corporate veil is lifted, the individual members may be
held liable for its acts or entitled to its property.

ICAB 2024 The Companies Act 1994 and secretarial practices (Amended up to September 07, 2020) _



The court will lift the corporate veil where it is essential to secure justice and/or where itis in the
public interest to do so. But it must be kept in mind that a separate legal entity is still the general
rule. The corporate entity will be disregarded only in exceptional cases. These cases may be
divided in two:

Under express statutory provisions. Under judicial interpretation.
4. Corporation

Such a company when incorporated according to the law and is clothed to meet legalities, it
becomes a corporation with legal and distinct entity. A corporation as such, is an artificial being,
invisible, intangible but existing only in terms of law. It is then a corporate personality known by a
name, seal, office and acting through its human agents. However, in Bangladesh we have sector
corporations, city corporations, trading corporations and so on, which have different
administrative frameworks. The state owned industrial units in Bangladesh function under the
control and supervision of a few statutory bodies, which are known as sector corporations created
by separate acts or ordinances. They are autonomous since those have their own rules and
regulations. The municipalities in metropolitan city areas are styled as city corporations. The
Trading Corporation of Bangladesh is also a different administrative body to handle state trading
activities.

5. Industrial undertaking

Undertaking is to take up a venture to do something, some deal or some kind of task for
performance. Industrial undertaking refers to any establishment, organisation or manufacturing
unit engaged in the production or processing of any goods, or in the development and
extraction of any mineral resources or products or in providing such services as may be specified
in this behalf by the government.

6. Types of companies
Primarily there are two types of companies: Public and Private.

| Private Company: According to section 2(q), “private company” means a company which by its
articles-

restricts the right to transfer its shares, if any;
prohibits any invitation to the public to subscribe for its shares or debenture, if any;
limits the number of its members to fifty not including persons who are in its employment;

Where two or more persons hold one or more shares in a company jointly, they shall be treated as
a single member. Private companies may be limited by shares or limited by guarantee. There
cannot be a private company with unlimited liability.

ll. Public Company: Section 2(r) states that “public company” means a company incorporated
under this Act or under any law at any time in force before the commencement of this Act and
which is not a private company.

Public companies may be classified into three types: (i) companies limited by shares, (ii)
companies limited by guarantee, and (iii) unlimited companies.

i. Company Limited by Shares: In these companies, there is a share-capital, and each share
has a fixed nominal value, which the shareholder pays at a time or by installments. The
member is not liable to pay anything more than the fixed value of the share, whatever may
be the liabilities of the company.

ii. Company Limited by Guarantee: In these companies, each member promises to pay a fixed
sum of money in the event of liquidation of the company. This amount is called the
Guarantee. Sometimes the members are required to buy a share of a fixed value and also
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give a guarantee for a further sum in the event of liquidation. There is no liability to pay
anything more than the value of the share (where there is a share) and the guarantee.

iii. Unlimited Company: In these companies, the liability of the shareholder is unlimited, as in
Partnership firms. Past members who ceased to be members within the previous year may
be liable in respect of debts incurred before they ceased to be members. However, there is
no such liability of members until the company is wound up. An unlimited company may be
with or without a share capital. They must register their articles of association.

IAmMm=-UYP>IN

lIl. One Person Company: “One person company” means a company whose shareholder is only a
natural person 2(1)( BB)

7. Conversion of Private Company into-public Company

A private company having at least seven members can be converted into a public company by
altering its articles in such manner that they no longer include the provisions which, under clause
of sub-section (1) of section 2 of the Companies Act, are required to be included in the articles of a
company in order to constitute a private company. From the date of such alteration the company
ceases to be a private company and is required within a period of thirty days after the said date
file with the Registrar either a prospectus or a statement in lieu of prospectus (Section - 231).

8. Conversion of a Public Company into Private Company according to section
232-

1. A public company, having not more than fifty members at the time of conversion, may be
converted into a private one by passing a special resolution altering its articles so as to exclude
provisions if any, in the articles of association applicable to public company and include
therein provisions applicable to a private company.

2. If the company has secured creditors, their written consent shall have to be obtained before
passing a resolution as per provision of sub section 232(1) and the shares enlisted with the
Stock Exchange shall have to be de-listed.

Questions and Answers

Question:  Mr. X and his wife who are the only two shareholders of a private company. They died
in an accident. Does the company come into an end?

Answer: No, the company will not come into an end. A company has perpetual succession and
is independent of the life of its shareholders. Its existence is not affected in any way by
the death, insolvency or exit of any shareholder.

Question:  In XYZ Private Company Limited, it was found that there are, in fact 54 members. On
an enquiry, it was ascertained that 6 of such members are employees of the company
and they have acquired the shares while they were employees of the company. Is it
necessary to convert the company into a public limited company?

Answer: A private company is a company which, by its articles - restricts the right to transfer its
shares, if any;
prohibits any invitation to the public to subscribe for any shares in, or debenture, if
any;
limits the number its members to fifty not including members who are in its
employment.
In XYZ Private Company Limited, six members are its employees and shall be
excluded in determining the number of members of the company which will be 48
i.e. (54-6). Therefore, XYZ Private Company Limited has not made any default in
complying with the restriction of maximum of 50 members and it is not necessary to
convert into a public company.
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CONSTITUTION AND INCORPORATION

1.

Pre- incorporation contracts

A company cannot be bound by a contract which was made on its behalf by any person (including
a promoter) before the company itself had been formed. At the time when the contract is made,
the company is non-existent, it cannot after its formation ratify a contract to which it could not
have been a party when the contract was made [Kenner v Baxter (1866)].

In Kenner's case, goods had been ordered for the company’s business before the company was
formed. But the company is not bound by a contract merely because it later performs it, e. g. by
accepting the goods or services. The company will, of course be liable if it makes a fresh contract
after the company is formed; but there must be clear evidence that it intended to do so.

In the circumstances, the simplest and safest course for a promoter is to bring the negotiations to
the point of agreement but to postpone any binding contract until the company is formed and can
enter into the contract for itself. However, if it is essential to some formula of assignment or
notation (by which the company is to take over the obligations as a new contract) to be made
after incorporation and when it does so, or if it does not do so within a specified time, he is then
to be released.

The certificate of incorporation

The certificate issued by the registrar after a company is registered is called the Certificate of
Incorporation. Section 25 of the Act states that the Certificate of Incorporation is conclusive
evidence about the following matters:

All the requirements of the Act have been complied with respect of registration and matters
precedent and incident thereto.

The association is a company authorised to be registered and duly registered under the Act. The
legal existence of the company begins from the date of issue of the certificate.

Once the certificate is issued, the incorporation cannot be challenged even though there were
irregularities prior to registration.

Memorandum of association
Section 5 of The Companies Act, 1994 states the followings:

Mode of forming incorporated company: Any seven or more persons or, where the company to
be formed will be a private company, any two or more persons associated for any lawful purpose
may, by subscribing their names to a memorandum of association and otherwise with the
requirements of this Act in respect or registration form an incorporated company, with or without
limited liability, that is to say, either:

a. company limited by shares, that is to say, a company having the liability of its member limited
by the memorandum to the amount, if any, unpaid on the shares respectively held by them, or

b. a company limited by guarantee, that is to say, a company having the liability of its members
limited by the memorandum to such amount as the members may respectively thereby
undertake to contribute to the assets of the company on the event of its being wound up; or

c. an unlimited company, that is to say, a company having no limit on the liability of its members.

Section 12 of The Companies Act, 1994 deals with alteration of memorandum. The relevant
provisions are as follows:

Corporate Laws and Practice ICAB 2024



1. Subject to the provisions of this Act, a company may, by special resolution, alter the provisions
of its memorandum with respect to the objects of the company, so far as may be required to
enable it-

a. to carry on its business more economically or more efficiently; or

b. to attain its main purpose by new or improved means; or
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c. to enlarge or change the local area of its operations; or

d. to carry on some business which, under the existing circumstances, may conveniently or
advantageously be combined with the business of the company; or

e. to restrict or abandon any of the objects specified in the memorandum; or

f. to sell ordispose of the whole or any part or the undertaking of the company; or

g. to amalgamate with any other company or body of persons.

2. The alteration shall not take effect until and except in so far the Court on petition confirms it.
3. Before confirming the alteration, the Court must be satisfied-

a. that sufficient notice has been given to every holder of debentures of the company, and to
any person or class of persons whose interest will, in the option of the Court, be affected by
the alteration; and

b. that, with respect to every creditor who in the opinion of the Court is entitled to object, and
who signifies his objection in manner directed by the Court, either his consentto the
alteration has been obtained or his debt or claim has been discharged or has been
determined, or has been secured to the satisfaction of the Court;

Provided that the Court may, in the case of any person or class, for special reasons, dispense with
the notice required by this section.

As per section 13 of the Companies Act, 1994 the Court may make an order confirming the
alteration either wholly or in part, and on such terms and conditions as it thinks fit, and may make
such order as to costs as it thinks proper.

4. Change of name of a Company and its consequences

With regard to change of name of a company the following provisions of section 11 of The
Companies Act, 1994 are applicable:

Section 11(6): Any company may, by special resolution and subject to the approval of the Registrar
signified in writing, change its name.

Section 11(7): where a company changes its name, the Registrar shall enter the new name on the
register in place of the former name, and shall issue a certificate of incorporation in its new name
to meet the circumstances of the case and on the issue of such a certificate, the change of name
shall be complete.

Section 11(8): The change of name shall not change any rights or obligations of the company, or
render defect in any legal proceedings by or against the company; and any legal proceedings
that might have been continued or commenced against it by its former name may be continued
or commenced against it by its new name.

Section 11A. ( Inserted September 07, 2020) 11A. Indication of Limited Company.-
Notwithstanding anything contained in other provisions of this Act, a limited company shall be
identified as follows, namely:-

(a) in the case of a public limited company at the end of its name “public limited company” or
"PLC."” The words shall be in writing;
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(b)in the case of a private limited company, the words “limited” or “LTD.” shall be added at the
end of its name;

(c) in the case of a one person company with limited liability, the words “One Person Company or
OPC" shall be inserted at the end of its name:

Provided that nothing in this section shall apply to societies having other purposes than for profit
under section 28 and to companies limited by guarantee under section 29.

Prospectus

A prospectus is an invitation to the public to purchase shares or debenture of a company. In other
words, a prospectus may be defined as any document that includes any notice, circular,
advertisement or other document inviting deposits from the public or inviting offers from the
public for subscription or purchase of any share in, or debentures of a body corporate. Prospectus
has the following characteristics:

e ltisa documentdescribed orissued as a prospectus.

e ltincludes any notice, circular, advertisement inviting deposits from the public. It is an

invitation to the public.
e The publicis invited to subscribe the shares or debentures of a company.

Statement in lieu of prospectus

A public company having a share capital and notissuing prospectus must at least 3 days before
the first allotment of shares or debentures, file with the Registrar for registration a statement in
lieu of prospectus. The statement must be in the form prescribed in Schedule IV of the Companies
Act, 1994.

Registration of prospectus

Before publication of prospectus inviting people to subscribe shares or debentures of a company,
a copy of the prospectus must be delivered to the Registrar for registration on or before the date
of publication. It should be signed by the directors or proposed directors of the company or by
their agent. On the face of the prospectus delivered to the Registrar for registration, it should be
stated that a copy has been delivered for registration; and must contain a list of statements
included in the prospectus. The registrar shall not register a prospectus unless the prospectus
contains all the elements mentioned earlier and the prospectus is accompanied by the consentin
writing of the person if any , named therein as the auditor, legal adviser, attorney, solicitor,
banker or broker of the company or intended company, to act in that capacity. No prospectus
shall be issued more than ninety days after the date on which a copy thereof is delivered for
registration, and if a prospectus is so issued, it shall be deemed to be a prospectus a copy of
which has not been delivered under this section to the Registrar. If a prospectus is issued without
delivering a copy thereof to the Registrar, the company and every person from those who have
knowing been a party to the issue of the prospectus shall be punishable with the fine which may
extend to five thousand taka (Section 138).

Penalty for untrue statement in prospectus

Section 146 spells down that when a prospectus includes any untrue statement every person who
authorised the issue of the prospectus shall be punishable with imprisonment for a term which
may extend to two years, or with fine which may extend to five thousand taka or with both, unless
he proves either that the statement was immaterial or that he had reasonable ground, to believe
that the statement was true.
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9. Documents used in incorporation of companies

The papers and documents to be submitted to the Registrar along with the Memorandum of
Association and the Articles of Association are as follows:

In case of Private Company -
i. Declaration of Compliance (Form 1)
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ii. Notice of situation of Registered Office (Form VI)
ii. Particulars of Directors, Manager and Managing Agents (Form Xll)

iv. Consent of Directors to act(Form IX)

v. Lists of persons consenting to be Directors (Form X)

10. Commencement of business

A public company, having a share capital and issuing a prospectus, cannot commence business
until the Registrar issues a certificate known as the “Certificate of Commencement of Business”.
This certificate is issued after the following formalities have been complied with:

i.  The minimum subscription has been raised.

ii. Every director has paid the money payable on application and an allotment for the shares taken
up by him.

iii. No money is repayable for failure to obtain stock exchange recognition for the shares, where
such recognition was promised.

iv. A duly verified declaration by a director or the secretary has been filed with the Registrar that
the above requirements have been complied with.

However, a public company having share capital but not issuing a prospectus, will get the
commencement certificate if the following conditions are fulfilled:
i. Astatementin lieu of prospectus has been filed with the Registrar.

ii. The directors have paid the money due from them on account of shares.

iii. A declaration by a director or the secretary has been filed with the registrar stating that
condition has been satisfied.

Questions and Answers:

Question:  The articles of association of a company (formed to improve and encourage
breeding of poultry) contained a provision that no remuneration shall be paid to the
members of the Board of the company. But the company owing to increase in the
business passed a special resolution providing for equitable remuneration to the
Board members for the services to be rendered by them. Can this alteration of the
memorandum be confirmed? If so, state how and by whom?

Answer: The company can make the required alteration in its articles of association on the
ground that it will enable the company to carry on its business more economically
and efficiently. The articles of association of a company can be changed by the
shareholders passing special resolution in the General Meeting called for this
purpose. Once the alteration in the articles of the company is confirmed by the
Registrar of Joint Companies and Firms (complying with all regulatory requirements)
there is no restriction in paying equitable remuneration to the members of the
Board.
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Question: A Company Limited intends to change its name. It has availed two separate loans
from B Company Limited and C Company Limited. In such situation what is the
procedure to be followed for changing the name of the company? Will the right of
the lenders be anyway affected by the change of name of their borrowing company?

Answer: As per Section 11(6) of the Companies Act, 1994 a company by passing special

resolution and subject to the approval of the Registrar in writing may change its

name. Where a company changes its name, the Registrar shall enter the new name
on the register in place of the former name and shall issue a certificate upon which
the change of the name shall be complete.

Section 11(8) of the Companies Act lays down as follows:

“The change of name does not change any rights or obligations of a company, or
render defective any legal proceedings by or against the company; and legal
proceedings that might have been continued or commenced against it by its former
name may be continued or commenced against it by its new name.”

In view of the above, it is clear that the liabilities of a company do not cease upon the
change of name of the company and shall continue nevertheless. So, the right of the
lenders shall not be anyway affected by the change of name of their borrowing
company.
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SHARES AND CAPITAL

1. Capital

The capital of a company means the amount of money that it is authorised by its Memorandum to
raise, generally by the issue of shares. Hence, a company’s capital is also called ‘share capital’.
Sometimes the phrase ‘debenture capital’ is used to denote the amount borrowed by the
company and secured by debentures. In company law, the word ‘capital’ is used to mean the
following:
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i. Nominal or authorised share capital: Nominal capital or authorised capital is the total face
value of the shares which the company is authorised to issue by its memorandum of
association. The total share capital of the company is also called its registered capital.

ii. Issued share capital: Issued capital is that part of authorised capital which is actually offered to
the public for sale.

iii. Subscribed share capital: Subscribed capital is that part of the issued capital which is taken up
and accepted by the public.

iv. Paid up capital: Paid up capital is the amount of money actually paid by the subscribers or
credited as so paid.

v. Reserve capital: A company by a special resolution may declare that the ‘uncalled capital’ of
the company shall not be capable of being called up except when the company is wound up.
This ‘uncalled capital’ becomes the reserve capital of the company (sec. 74).

2. Classification of shares

The share capital of a company is generally dived into the following classes of shares:

i. Preference shares: Preference shares are those shares whose holders are entitled to a fixed
rate of dividend, before any dividend is paid to the ordinary shares. Preference shares might
be cumulative or non-cumulative. In the case of cumulative preference shares, if the profit
made by a company in a particular year is not sufficient to pay dividend at the prescribed rate,
the shortage must be made up of the profits of succeeding year. In non-cumulative preference
shares, such shortages are not required to be made up. Dividends which are not paid, do not
accumulate but lapses.

ii. Ordinary shares: Ordinary shares are those whose holders are entitled to dividend out of the
net profits of the company after the fixed dividend on preference shares has been paid up.

iii. Deferred shares or Founders’ shares: Deferred shares or Founder's shares are usually
allotted to the promoters in consideration of the services rendered by them; and to the
underwriters in consideration of the commission due to them. In either case, the particulars of
contact must be filed with Registrar and the number of such shares must be stated in the
prospectus or in the statement in lieu of prospectus (Sec. 135). The deferred shareholders are
usually entitled to a certain proportion of the profits which remain after paying the dividend on
the capital paid up on all the other shares for the time being issued at a particular rate.

3. Redeemable preference shares

Redeemable shares are those which are purchased back by the company subject to the
conditions laid down in the articles and in the act. Section 154 of the Act provides that a company
limited by shares may, if so authorised by the articles, issue preference shares which are, or at the
option of the company are to be liable, to be redeemed. This section specifies the following rules
relating to redemption:
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a. Such shares shall not be redeemed except put of profits of the company which would
otherwise be available for dividend or out of the proceeds of a fresh issue of shares made for
the purposes of the redemption.

b. Such shares shall be redeemed unless they are fully paid

c. Where any such shares are redeemed otherwise than out of the proceeds of fresh issues, they
shall be transferred to a reserve fund, to be called “the capital redemption reserve fund” a sum
equal to the amount applied in redeeming the shares.

d. Where any such shares are redeemed out of the proceeds of a fresh issue, the premium, if
payable on redemption, must be provided for out of the profits of the company before the
shares are redeemed.

Subject to the aforesaid rules, the redemption of preference shares may be effected on such
terms and in such manner as may be provided by the articles of the company. If a company
defaults in complying with any of the provisions of this section, the company and also every officer
of the company who is in default shall be liable to a fine not exceeding two thousand Taka.

4. Stock

When all the shares of a company have been fully paid, they may be converted into stock in a
general meeting if so authorised by the articles *sec.53 (1)+. “The use of the term stock merely
denotes that the company have recognised the fact of the complete payment of the shares, and
that the time has come when these shares may be assigned in fragments, which for obvious
reasons could not be permitted before”- Per Lord Cairns in Morris Vs. Aylmer.

Conversion into stock is made because itis a convenient method of denoting the capital of the
company and the interest if the members. It does not affect the rights of the members in any way.
When shares are converted into stock, notice must be given to the Registrar. The register of
members must thereafter show the amount of stock held by each member instead of the amount
of shares (sec. 55).

5. Minimum subscription

Where shares are offered to the public for subscription, the prospectus must mention the
minimum amount which must be raised by the issue of shares before the company can commence
business. The minimum subscription is to be fixed by the directors or by the persons who have
signed the memorandum. Section 148(2) states that no allotment shall be made of any capital of a
company offered to the public for subscription, unless the amount stated in the prospectus as the
minimum amount is raised by the issue of these shares and at least 5% of that amount have been
paid in cash to the company. This amount is to be determined by taking into account the flowing
expenses:

i. The purchase price of any necessary property.
ii. The preliminary expenses, including commissions payable for the sale of shares.
iii. Repayment of any money borrowed by the company for the above two purposes.

iv. Working capital.

The amount of minimum subscription stated in the prospectus shall be reckoned exclusively of any
amount payable otherwise than in cash. All moneys received from applicants for shares shall be
deposited and kept in a scheduled bank until the certificate to commence business is obtained.
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6. Alteration of capital

A company can alter its share capital in a manner mentioned in its articles. However, if no such
power is provided in the article, the may alter the article by a special resolution so as to provide
for such power. The capital may be altered, so as to increase, consolidate, cancel or convert the
shares (sec. 53).
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i. Increase of capital: The share capital of a company whether converted into stock or not, may
be increased in a general meeting by issuing new shares (sec. 53). Where the capital is
increased beyond the registered capital, the notice of increase, including the particulars of the
classes of shares affected, must be filled with the Registrar within 15 days of the passing of the
resolution.

Increasing share by issuing new shares: According to section 155, where the directors decide
to increase the subscribed capital of the company by issue of further shares within the limit of the
authorised capital, the following procedure are to followed:

a. Such further shares shall be offered to the existing equity shareholders in proportion as
nearly as circumstances admit.

b. such offer shall be made by notice specifying the number of shares offered and specifying
the time limit, not being less than fifteen days from the date of the offer, within which the
offer if not accepted, will be deemed to have been declined;

c. after the expiry of the time specified in the notice aforesaid, or on receipt of earlier
intimation from the members to whom such notice is given that he declines to accept the
shares offered, the directors may dispose of the same in such manner as they may think
most beneficial to the company.

ii. Consolidation: If the articles provide, the company may in a general meeting, consolidate and
divide all or any of its share capital into shares of a larger amount than the existing shares or
convert all or any of the paid up shares into stock and reconvert into paid up shares of any
denomination [sec.53 (1) (b) (c)]. Notice of consolidation, conversion or reconversion is to be
filed within 15 days thereof with the Registrar (Sec. 54(1)). In default, the company and its
officers are liable to a fine extending to Tk. 200 per day (Sec. 54(2)).

iii. Subdivision: A company, if authorised by its articles, may sub-divide in general meeting the
capital into shares of a smaller amount than is specified in the memorandum. The effect of
such sub-division will be that the remaining unpaid amount on each new share shall be
proportionate to that unpaid on the shares from which the division made [(sec. 53(1)(d)]

iv. Cancellation: A company may cancel any share which at the date of exercising the power in
that behalf have not been subscribed for or agreed to be subscribed for by any person, and
diminish the amount of its share capital by the amount of the shares so cancelled [(sec.
53(1)e)].

Restriction on purchase by company or loans by Company for purchase of its own shares: -

Section 58(1) of The Companies Act, 1994: No company limited by shares shall have power to
buy its own shares or the shares of a public company of which itis a subsidiary company, unless
the consequent reduction of capital is effected and sanctioned in the manner provided by
sections 59 to 70.

Section 58(2) of The Companies Act, 1994: No company limited by shares other than private
company or a subsidiary company of a public company, shall give whether directly or indirectly,
and whether by means of a loan, guarantee, the provision of security or otherwise any financial
assistance for the purpose of or in connection with a purchase made or to be made by any person
of any shares in the company:
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Provided that nothing in this section shall, where the lending of money is part of the ordinary
business of a company, be taken to prohibit the lending of money by the company in the ordinary
course of its business.

Section 58(3) of The Companies Act, 1994: If a company acts in contravention of this section,
the company, and every offer of the company who is knowingly and willfully in default shall be
liable to a fine not exceeding five thousand Taka.

Section 58(4) of The Companies Act, 1994: Nothing in this section shall affect the right of a
company to redeem any shares issued under section 154.

Reduction of share capital

Section 59(1) of The Companies Act, 1994: Subject to confirmation by the Court, a company
limited by shares, if so authorised by its articles, may by special resolution reduce its share capital
in any way, and in particular the company may, as part of this general power-

a. extinguish or reduce the liability on any of its shares in respect of share capital not paid-up;

b. either with or without extinguishing or reducing liability on any of its shares, cancel any paid-
up share capital which is lost or presented by available assets;

c. either with or without extinguishing or reducing liability on any of its shares, pay off any
paid-up share capital which is in excess of the wants of the company;

d. sofarasis necessary, alter its memorandum by reducing the amount of its share capital and
of its shares accordingly.

Section 59(2) of The Companies Act, 1994: A special resolution under this section is in this Act
called a resolution or reducing share capital.

Section 60 of The Companies Act, 1994: Where a company has passed a resolution for
reducing share capital it shall apply by petition to the Court for an order confirming the reduction.

Section 60 of The Companies Act, 1994: On and from the passing by a company of a resolution
for reducing share capital, or where the reduction does not involve either the diminution of any
liability in respect of un-paid share capital or the payment to any shareholder of any paid-up share
capital, then on and from the making of the order by the Court confirming by the reduction the
company shall add to its name, until such date as the Court may fix, the words "and reduced" as
the last words in its name and those words shall until that date be deemed to be part of the name
of the company:

Provided that where the reduction does not involve either the diminution of any liability in respect
of unpaid share capital or the payment to any shareholder of any paid-up share capital, the Court
may, if it thinks expedient dispense altogether with the addition or words "and reduced"”.

Procedure for reduction of share capital

Reduction of capital is possible only by passing a special resolution and confirmation by the court.
The court would inquire into the objections, if any, raised by the creditors. In this respect, the
court settles the list of creditors entitled to object and issues public notices under section 62. On
hearing the objections, the court may confirm the reduction on such terms and conditions as it
may dam fit (sec. 64).

Reserve shasre capital of limited company

A limited company may by special resolution, determine that any portion of its share capital which
has not been already called up shall not be called up, except in the event and for the purposes of
the company being wound up, and thereupon that portion of its share capital shall not be capable
of being called up except in the event and for the purposes aforesaid; and such- portion shall be
called reserved share capital (section-74).
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9. Unlimited company to provide for reserve share capital on re-registration

When an unlimited company having a share capital adopts a resolution for registration as a limited
company, can increase the nominal amount of its share capital by increasing the nominal amount

of each of its shares, but subject to the condition that no part of the amount by which its capital is

so increased shall be called up exceptin the event of the company being wound, up. The portion
of the share capital increased shall be called the reserved share capital (section 73).
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10. Transfer of shares:

As per section 30(1) of The Companies Act, 1994: the shares and other interest of any member
in a company shall be deemed to be movable property and shall be transferable in the manner
provided by the articles of the company.

As per regulation 18 of schedule | of The Companies Act, 1994, the instrument of transfer of any
share in the company shall be executed both by the transferor and transferee, and the transferor
shall be deemed to remain holder of the share until the name of the transferee is entered in the
register of members in respect thereof.

Shares in the company shall be transferred following form prescribed in regulation 19 of schedule
| of The Companies Act, 1994.

Regulation 20 of schedule | of The Companies Act, 1994 states the followings:

i. The directors may decline to register any transfer of shares, not being fully-paid shares, to a
person of whom they do not approve, and may also decline to register any transfer of shares on
which the company has lien.

ii. The directors may also suspend the registration of transfers during the twenty one days
immediately preceding the ordinary general meeting in each year.

iii. The directors may decline to recognise any instrument of transfer or refuse to register such
transfer, unless-

a. Afee not exceeding taka ten as may be fixed by the company is paid to the company in
respect thereof;

b. The instrument of transfer is accompanied by the certificate of the shares to which it relates;
and

c. such evidence as the directors may reasonably require to show the right of the transferor to
make the transfer.

iv. If the directors refuse to register or decline to recognise the transfer of any shares, they shall,
within two months after the date on which the transfer was lodged with the company, send to
the transferee and the transferor notice of the refusal or decline.

Regulation 21 of schedule | of The Companies Act, 1994 states the followings:

The executors or administrators of a deceased sole holder of a share shall be the only person
recognised by the company as having any title to the share. In the case of a share registered in the
names of two or more holders, the survivors or survivor or the executors or administrators or the
deceased survivor, shall be the only person recognised by the company as having any title to the
share.
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Regulation 22 of schedule | of The Companies Act, 1994 states the followings:

i. Any person becoming entitled to a share in consequence of the death or insolvency of a
member shall, upon such evidence being produced as may from time to time be required by
the directors, have the right, either to be registered as a member in respect of the share or to
make such transfer of the share as the deceased or insolvent person could have made.

ii. Notwithstanding the provisions of sub-regulation 1 the directors shall have the same right to
decline or recognise the transfer or to refuse or suspense the registration of the transfer as
they could have done under regulation 20, had the transfer been made by the deceased or
insolvent shareholder before his death or insolvency.

A person becoming entitled to a share by reason of the death or insolvency of the holder shall be
entitled to the same dividends and other advantages to which he would be entitled if he were the
registered holder of the share, except that he shall not, before being registered as a member in
respect of the share, be entitled in respect of it exercise any right conferred by membership in
relation to meetings of the company.

Section 38(1) of The Companies Act, 1994: An application for the registration of the transfer of
shares in a company may be made either by the transferor or the transferee, provided where such
application is made by the transferor no registration shall in case of partly paid shares be effected
unless the company gives notice of the application to the transferee and subject to the provisions
of sub-section (7) the company shall, unless objection is made by the transferee two weeks from
the date of receipt of the notice, enter in its register of members the name of the transferee in the
same manner and subject to the same conditions as if the application for registration was made
by the transferee.

Section 38(2) of The Companies Act, 1994: For the purpose of sub-section (1), notice to the
transferee shall be deemed to have been duly given if dispatched by prepaid post to the
transferee at the address given in the instrument of transfer and shall be deemed to have been
delivered in the ordinary course of post.

Section 38(3) of The Companies Act, 1994: It shall not be lawful for the company to register a
transfer of share in or debentures of the company unless the proper instrument of transfer duly
stamped and executed by the transferor and the transferee has been delivered to the company
along with script:

Provided that, where it is proved to the satisfaction of the directors of the company that an
instrument of transfer signed by the transferor and transferee has been lost, the company may, if
the directors think fit, on an application in writing made by the transferee and bearing the stamp
required by an instrument of transferor register the transfer on such terms as to indemnity as the
directors may think fit.

Following new clauses have been inserted by the amendment dated September 07, 2020:

38(3A) The signature of the transferee of the share in the deed of transfer of shares shall be
endorsed as follows, namely:-

(a) After submitting the list of directors concerned, annual capital statement, share transfer
deed and affidavit in favor of share transfer to the Registrar's office, the transferor
concerned shall be present in person and confirm the authenticity of the share transfer by
re-signature;
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(b) If the transferor of shares is a foreign national or resides abroad, the share transfer deed
and affidavit in support of the transfer of shares shall be sent certified by the authorised
officer of the concerned embassy; And

(c) If the transferee of the shares fails to appear at the Registrar's office for reasonable grounds,
a commission shall be sent by the Registrar subject to the prescribed fee."
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Section 38(4) of The Companies Act, 1994: If a company refuses to register the transfer of any
shares or debentures, the company, shall, within one month from the date on which the
instrument of transfer was lodged with the company, send to the transferee and the transferor
notice of the refusal.

Section 38(5) of The Companies Act, 1994: If default is made in complying with sub-section (4)
of this section, the company shall be liable to a fine not exceeding one hundred taka for everyday
during which the default continues and every director, manager secretary other officer who is
knowing by a party to the default shall, be liable to a like penalty.

Section 38(6) of The Companies Act, 1994: Nothing in sub-section (3) shall prejudice any
power of the company to register as shareholder or debenture holder any person to whom the
right to any shares in or debentures of the company has been transmitted by operation of law.

Section 38(7) of The Companies Act, 1994: Nothing in this section shall prejudice any power of
the company under its articles to refuse to register the transfer of any shares.

Certification of transfer

Section 39(1) of The Companies Act, 1994: The certification by a company of any instrument of
transfer of shares in, or debentures of, the company, shall be taken as a representation by the
company to any person acting on the faith of the certification that there have been produced to
the company such documents as on the face of them show a prime facie title to the shares or
debentures in the transfer named in the instrument of transfer, but not as a representation that
transferor has complete title to the shares or debentures.

Section 39(2) of The Companies Act, 1994: Where any person acts on the faith of an erroneous
certification made by a company negligently, the company shall be under the same liability to him
as if the certification has been made fraudulently.

Section 39(3) of The Companies Act, 1994: For the purposes of this section-

(a) an instrument of transfer shall be deemed to be certificated if it bears the words "certificate
lodged" or words to the like effect;

(b) the certification of an instrument of transfer shall be deemed to be made by a company, if-

the person issuing the certificated instruments is a person authorise to issue such
instruments of transfer on the company's behalf; and

the certification is signed by any officer or servant of the company or any other person
authorised to certificate transfers on the company’s behalf, or if a body corporate has been
so authorised by any officer or servant of that body corporate.

(c) a certification shall be deemed to be signed by any person if it purports to be authenticated
by his signature, unless it is shown that the signature was placed there neither by himself
nor by any person authorised to use the signature for the purpose of certificating transfers
on the company's behalf.
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Regulation 7 of the first schedule | of The Companies Act, 1994 states the following:

If a share certificate is defaced, lost or destroyed it may be renewed on payment of such fees, if
any, not exceeding five Taka, and on such terms, if any, as to evidence and indemnity as the
directors think fit.

Transfer of shares by legal representative

Section 40 of The Companies Act, 1994: A transfer of the share or other interest of a decease
member of a company made by his legal representative shall, although the legal representative is
not himself a member, be as valid, as if he had been a member at the time of the execution of the
instrument of transfer.

Application of premiums received on issue of shares

As per section 57 of The Companies Act, 1994 application of premiums received on issues of
shares will be as follows:

Where a company issues shares at a premium, whether for cash or otherwise, a sum equal to the
aggregate amount or value of the premiums on those shares, shall be transferred to an account,
to be called “the share premium account” and the provisions of this Act relating to the reduction
of the share capital of a company shall, except as provided in this section, apply as if the share
premium account were paid up share capital of the company.

The share premium account may be applied by the company-

a. in paying up unissued shares of the company to be issued to member of the company as
fully paid bonus shares;

b. in writing of the preliminary expenses of the company;

c. inwriting off the expenses of, or the commission paid or discount allowed, on, any issue of
shares or debentures of the company; or

d. in providing for the premium payable on the redemption of any redeemable preference
shares or of any debentures of the company.

Where a company has, before the commencement of this Actissued any shares at a premium,
this section shall apply as if the shares had been issued after the commencement of this Act:

Provided that any part of the premium which has been so applied that it does not at the
commencement of this Act form an identifiable part of the company's reserves within the meaning
of Schedule Xl shall be disregarded in determining the sum to be included in the share premium
account.
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Questions for discussion

Question: A shareholder of XYZ Company Limited, a private limited company, has applied to
the Board of Directors of the Company for approval of transfer of 10,000 shares which
are fully paid. However, the transferee did not enclose the share certificates and
transfer instruments (Form No. 117) stating that those were lost.

Can the company approve the transfer without share certificates and transfer
instruments?

What formalities to be completed to approve the transfer as mentioned above,
if at all?

Answer: The provision of sub-section 3 of section 38 of Companies Act makes a provision
about transfer where the instrument is lost. The board may approve the transfer
without instrument on application of transferee where the transferee provides
indemnity to the satisfaction of the board but the application must bear stamp duty as
required by the instrument.

Section 38 does not deal with the contingency for loss of share certificate or allotment
letter. The board may refuge transfer where certificate is not lodged along with the
Transfer Form. Regulation 7 of schedule 1 empowers the board to take decision in
case certificate is lost, defaced or destroyed. Without issuing a duplicate certificate,
transfer cannot be approved by the board. Before issuing duplicate certificate, the
following formalities are usually observed:

An application from the member signed in the same way as his specimen signature
provided in respect of the shares lost is to be obtained along with an affidavit.

The Stock Exchange should be notified, if the company is a listed company.

An advertisement is to be inserted in a local newspaper having reasonably wide
circulation, at the cost of the member specifying the time within which any objection
may be sent to the company against issue of duplicate share certificate.

An indemnity bond on requisite stamp paper is to be obtained on the expiry of the
limit of time mentioned in the advertisement.

The matter should then be placed before the board of directors for investigation &
their satisfaction and orders.

A duplicate share certificate may then be issued after taking necessary charges as per
provision of the articles, prominently marking on the share certificate and counter foil
that it is a duplicate certificate issued in lieu of certificate number, replaced & an entry
in the register of duplicate share certificate and also in the original register of
members have to be made.

Question: ‘A’ purchased 3,000 nos. of shares XYZ Company Limited. Later on the certificate was
lodged to the Company for registration of transfer of 1,000 shares (out of 3,000) in
the name of ‘B’. The company certified the transfer but instead of destroying the
original certificate, returned it to the transferor who borrowed money giving it as
collateral. Is the Company liable to the lender?
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Answer: The company is not liable to the lender. Even if he had deceived persons to accept

the transfer of those 1,000 shares, the company would not have been liable to the
transferee(s). The reason is that share certificate is neither a negotiable nor a warranty
of title on part of the company issuing it. If the Company after certifying returns the
certificate to the transferor through a mistake and the transferor pledges it in fraud
this will not give the pledge a cause of action against the company.
Question: /o itful prospectus containing an untrue statement was issued by the defendant
on behalf of ABC Company Limited. The plaintiff, Mr. X, received a copy of it but did
not take any share initially in the Company. The allotment was completed and one
year afterwards Mr. X bought 2,000 nos. of shares of ABC Company Limited from the
secondary market. The plaintiff sued the defendant for recession on the ground of
untrue statement in the prospectus. Give your opinion on the legal status of the
situation.

ICAB 2024 The Companies Act 1994 and secretarial practices (Amended up to September 07, 2020) _



In the stated situation no remedy is available for Mr. X. Remedy is available only for
those who have taken shares directly from the Company. A purchaser of shares from
the secondary market buys shares on the basis of market information not on the basis

Answer:

of the prospectus.
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REGULATIONS FOR MANAGEMENT OF A COMPANY LIMITED BY SHARES
SCHEDULE-I (SECTIONS 2, 17, 18, 86, 367):

Preliminary
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In these regulations, unless the context otherwise requires, (a) expressions defined in the
Companies Act, 1994, shall have the meanings so defined; and (b) words importing the singular
shall include the plural, and vice versa; and (c) words importing the masculine gender shall
include females, and words importing persons shall include bodies corporate.

Business

The directors shall comply with the restrictions on the commencement of business imposed by
Section 150 of the Companies Act 1994, if, and as far as, those restrictions are binding upon the
company.

Shares

Subject to the provisions, if any, in that behalf of the memorandum of association of the company,
and without prejudice to any special rights previously conferred on the holders of existing shares
in the company, any share in the company may be issued with such preferred, deferred or other
special rights, or such restrictions, whether in regard dividend, voting, return of share capital, or
otherwise, as the company may from time to time by special resolution determine (and any
preference share may with the sanction of a special resolution be issued on the terms that it is or
at the option of the company is liable to be redeemed)

If at any time the share capital is divided into different classes of shares, the rights attached to any
class (unless otherwise provided by the terms of issue of the shares of that class) may [subject to
the provisions of Section 71 of the Companies Act 1994], be varied with the consent in writing of
the holders of three-fourths of the issued shares of that class, or with the sanction of an
extraordinary resolution passed at a separate general meeting of the holders of the shares of the
class.

To every such separate general meeting the provisions of these regulations relating to general
meetings shall mutatis mutandis apply, but so that the necessary quorum shall be two persons at
least holding or representing by proxy one-third of the issued shares of the class.

No share shall be offered to the public for subscription except upon the terms that the amount
payable on application shall be at least five per cent of the nominal amount of the share; and the
directors shall, as regards and allotment of shares, duly comply with such of the provisions of
Sections 148 and 151 of the Companies Act, 1994, as may be applicable thereto.

Every person whose name is entered as a member in the register of members shall, without
payment, be entitle to a certificate under the common seal of the company specifying the share
or shares held by him and the amount paid up thereon:

Provided that, in respect of a share or shares held jointly be several persons, the company shall
not be bound to issue more than one certificate, and delivery of a certificate for a share to one of
several joint- holders shall be sufficient delivery to all.

If a share certificate is defaced, lost or destroyed, it may be renewed on payment of such fee, if
any, not exceeding five taka, and on such terms, if any as to evidence and indemnity as the
directors think fit.
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Except to the extent allowed by section 58 of the Companies Act 1994, no part of the funds of the
company shall be employed in the purchase of, or in loans upon the security of, the company's
shares.

Lien

The company shall have a lien on every share (not being a fully-paid share) for all moneys
(whether presently payable or not) called or payable at a fixed time in respect of that share, and
the company shall also have a lien on all shares (other than fully-paid shares) standing registered
in the name of a single person, for all moneys presently payable by him or his estate to the
company; but the directors may at any time declare any share to be wholly or in part exempt from
the provisions of this clause. The company’s lien, if any, on a share shall extend to all dividends
payable thereon.

The company may sell, in such manner as the director thinks fit, any shares on which the company
has a lien, but no sale shall be made unless some sum in respect of which the lien exists is
presently payable, nor until the expiration of fourteen days after a notice in writing stating and
demanding payment of such part of amount in respect of which the lien exists as is presently
payable, has been given to the registered holder for the time being of the share, or the person
entitled by reason of his death or insolvency to the share.

The proceeds of the sale shall be applied in payment of such part of the amount in respect of
which the lien exists as in presently payable, and the residue shall (subject to a like lien for sums
not presently payable as existed upon the shares prior to the sale) be paid to the person entitled
to the shares at the date of the sale. The purchaser shall be registered as the holder of the shares,
and he shall not be bound to see to the application of the purchase-money, nor shall his title to
the shares be affected by any irregularity or invalidity in the proceedings in reference to the sale.

Calls on shares

The directors may from time to time make calls upon the members in respect of any moneys
unpaid on their shares, provided that no call shall exceed one-fourth of the nominal amount of the
share, or be payable at less than one month from the last call; and each member shall (subject to
receiving at least fourteen days' notice specifying the time or times of payments) pay to the
company at the time or times so specified the amount called on his shares.

The joint-holders of a share shall be jointly and severally liable to pay all calls in respect thereof.

If a sum called in respect of a share is not paid before or on the day appointed for payment
thereof, the person from whom the sum is due shall pay interest upon the sum at the rate of five
per cent, per annum from the day appointed for the payment thereof to the time of the actual
payment, but the directors shall be at liberty to waive payment of that interest wholly orin part.

The provisions of these regulations as to payment of interest shall apply in the case of non-
payment of any sum which, by the terms of issue of a share, becomes payable, at a fixed time,
whether on account of the amount of the share, or by way of premium.

The directors may make arrangements on the issue of shares for a difference between the holders
in the amount of calls to be paid and in the times of payment.

The directors may, if they think fit, receive from any member willing to advance the same all or any
part of the moneys uncalled and unpaid upon any shares held by him; and upon all or any of the
moneys so advanced may (until the same would, but for such advance, become presently
payable) pay interest at such rate (not exceeding, without the sanction of the company in general
meeting, six per cent) as may be agreed upon between the member paying the sum in advance
and the directors.
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Forfeiture of shares

If a member fails to pay any call or installment of a call on the day appointed for payment thereof,
the directors may, at any time thereafter during such time as any part of such call or installment
remain unpaid, serve a notice on him requiring payment of so much of the call or installment as is
unpaid, together with any interest which may have accrued.
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The notice shall name a further day (not earlier than the expiration of fourteen days, from the date
of the notice) on or before which the payment required by the notice is to be made, and shall
state that, in the event of non-payment at or before the time appointed, the shares in respect of
which the call was made will be liable to be forfeited.

If the requirements of any such notice as aforesaid are not complied with, any share in respect of
which the notice has been given may at any time thereafter, before the payment required by the
notice has been made, be forfeited by a resolution of the directors to that effect.

A forfeited share may be sold or otherwise disposed of on such terms and in such manner as the
directors think fit, and at any time before a sale or disposition, the forfeiture may be cancelled on
such terms as the directors think fit.

A person whose share have been forfeited shall cease to be a member in respect of the forfeited
shares, but shall, notwithstanding, remain liable to pay to the company all moneys which, at the
date of forfeiture, were presently payable by him to the company in respect of the shares, but his
liability shall cease if and when the company received payment in full of the nominal amount of
the shares.

A duly verified declaration in writing that the declarant is a director of the company has been duly
forfeited on a date stated in the declaration, shall be conclusive evidence of the facts therein
stated as against all persons claiming to be entitled to the share, and that declaration, and the
receipt of the company for the consideration, if any, given for the share on the sale or disposition
thereof, shall constitute a good title to the share, and the person to whom the share is sold or
disposed of shall be registered as the holder of the share and shall not be bound to see to the
application of the purchase money (if any), nor shall his title to the share be affected by any
irregularity or invalidity in the proceedings in reference to the forfeiture, sale or disposal of the
share.

The provisions of these regulations as to forfeiture shall apply in the case of non-payment of any
sum which, by the terms of issue of a share, becomes payable at a fixed time, whether on account
of the amount of the share, or by way of premium, as if the same had been payable by virtue of a
call duly made and notified.

Conversion of shares into stock

The directors may, with the sanction of the company previously given in general meeting, convert
any paid-up shares into stock, and may with the like sanction re-convert any stock into paid-up
shares of any denomination.

The holders of stock may transfer the same, or part thereof, in the same manner, and subject to
the same regulations, as and subject to which, the shares from which the stock arose might
previously to conversion have been transferred, or as near thereto as circumstances admit, but the
directors may from time to time fix the minimum amount of stock transferable, and restrict or
forbid the transfer of fractions of that minimum, but the minimum shall not exceed the nominal
amount of the shares from which the stock arose, and may also prohibit or restrict the transfer of
such stock.

ICAB 2024 The Companies Act 1994 and secretarial practices (Amended up to September 07, 2020) _



The holders of stock shall, according to the amount of the stock held by them, have the same
rights, privileges and advantages as regards dividends, voting at meetings of the company, and
other matter, as if they held the shares from which the stock arose, but no such privilege or
advantage (except participation in the dividends and profits of the company) shall be conferred
by any such aliquot part of stock as would not, if existing in shares, have conferred that privilege
or advantage.

Such of the regulations of the company (other than those relating to share-warrants), as are
applicable to paid-up shares shall apply to stock, and the words, ‘share’ and “share-holder”
therein shall include “stock” and “stock-holder”.

Share-warrants

The company may issue share-warrants, and accordingly the directors may in their discretion, with
respect to any share which is fully paid up, on application in writing signed by the person
registered as holder of the share, and authenticated by such evidence (if any) as the directors may
from time to time require as to the identity of the person signing the request, and on receiving the
certificate (if any) of the share, and the amount of the stamp-duty on the warrant and such fee as
the directors may from time to time require, issue under the company'’s seal a warrant, duly
stamped, stating that the bearer of the warrant is entitled to the shares therein specified and may
provide by coupons or otherwise for the payment of dividends, or other moneys, on the shares
included in the warrant.

A share-warrant shall entitle the bearer to the shares included in it, and the share shall be
transferred by the delivery of the share-warrant, and the provisions of the regulations of the
company with respect of transfer and transmission of shares shall not apply thereto.

The bearer of a share-warrant shall, on surrender of the warrant to the company for cancellation,
and on payment of such sum as the directors may from time to time prescribe, be entitled to have
his name entered as a member in the register of members in respect of the shares included in the
warrant.

The bearer of a share-warrant may at any time deposit the warrant at the office of the company,
and so long as the warrant remains so deposited, the depositor shall have the same right of
signing a requisition for calling a meeting of the company, and of attending and voting and
exercising the other privileges of a member at any meeting held after the expiration of two clear
days from the time of deposit, as if his name were inserted in the register of members as the
holder of the shares included in the deposited warrant. Not more than one person shall be
recognised as depositor of the share-warrant. The company shall, on two days’ written notice,
return the deposited share-warrant to the depositor.

Subject as herein otherwise expressly provided, no person shall, as bearer of a share-warrant, sign
a requisition for calling a meeting of the company, or attend, or vote or exercise any other
privilege of a member at a meeting of the company, or be entitled to receive any notices from the
company; but the bearer of a share-warrant shall be entitled in all other respects to the same
privileges and advantages as if he were named in the register of members as the holder of the
shares included in the warrant, and he shall be a member of the company.

The directors may, from time to time, make rules as to the terms on which (if they shall think fit) a
new share-warrant or coupon may be issued by way of renewal in case of defacement, loss or
destruction.

Alteration of capital

The directors may, with the sanction of the company in general meeting, increase the share capital
by such sum, to be divided into shares of such amount, as the resolution shall prescribe.
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Subject to any direction to the contrary that may be given by the resolution sanctioning the
increase of share capital, all new shares shall, before issue, be offered to such persons as at the
date of the offer are entitled to receive notices from the company of general meetings in
proportion, as nearly as the circumstances admit, to the amount of the existing shares to which
they are entitled. The offer shall be made by notice specifying the number or shares, offered, and
limiting a time within which the offer, if not accepted, will be deemed to be declined, and after the
expiration of that time, or on the receipt of an intimation from the person to whom the offer is
made that he declines to accept the shares offered, the directors may dispose of the same in such
manner as they think most beneficial to the company. The directors may likewise so dispose of any
new shares which (by reason of the ratio which the new shares bear to shares held by persons
entitled to an offer of new shares) cannot, in the opinion of the directors, be conveniently offered
under this article.
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The new shares shall be subject to the same provisions with reference to the payment of calls,
lien, transfer, transmission, and forfeiture and otherwise as the shares in the original share capital.

The company may, by ordinary resolution, -
a. consolidate and divide its share capital into shares of larger amount than its existing shares;

by sub-division of its existing shares or any of them, divide the whole or any part of its share
capital into shares of smaller amount than is fixed by the memorandum of association,
subject, nevertheless, to the provisions of paragraph (d) of sub-section (1) of Section 53 of
the Companies Act 1994,

cancel any shares which, at the date of the passing of the resolution, have not been taken or
agreed to be taken by any person.

b. The company may, by special resolution, reduce its share capital in any manner and with,
and subject to any incident authorised and consent required, by law.

Questions and Answers:

Question:  ABC Company Limited, a public listed company owns 80% shares of XYZ Company.
ABC is about to raise it's paid up capital and shall issue 200,000 new shares. Can XYZ
Company apply to purchase those shares?

Answer: As per Section 58 of the Companies Act, no company limited by share shall have any
power to buy its own shares or the shares of a public company of which itis a
subsidiary company. So, in terms of the said section, XYZ Company cannot purchase
the shares of ABC Company Limited.

Question:  ABC Company Limited, a public listed company owns 99% shares of XYZ Investments
Limited. ABC Company Limited has applied to BSEC for Issuance Rights Share and
appointed XYZ Investments Limited as an Underwriter to the Issue to subscribe 65%
of the shares which may not be subscribed by the shareholders. What will be the
consequence regarding the appoint of XYZ Investments Limited as an Underwriter to
the Issue?

Answer: As per Section 58 of the Companies Act, 1994 no company limited by share shall
have any power to buy its own shares or the shares of a public company of which itis
a subsidiary company. So, in terms of the said section, XYZ Investments Limited
cannot purchase the shares of ABC Company Limited except in the scenario as
approved under Section 58 of the Companies Act. Therefore, appoint of XYZ
Investments Limited as an Underwriter to the Rights Share issue of ABC Company
Limited shall not be valid.
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BOARD OF DIRECTORS

Formation of the Board:

We know that a company is an artificial person created by law and it does not have any physical
existence. As such, it cannot act itself. The persons through whom it acts are known as directors.
The directors of a company are collectively known as the “Board of Directors”. The Board must be
properly constituted to transact the business of the company validly. Invalidly constituted board
cannot bind the company by its acts. However, under certain circumstances, the acts of the
directors who have been invalidly appointed would be valid, if the irregularity in appointment is
discovered subsequently. Regarding validity of the act of director section 98 of The Companies
Act, 1994 states the following:

The acts of a director shall be valid notwithstanding any defect that may afterwards be discovered
in this appointment or qualification:

Provided that nothing in this section shall be deemed to give validity to act done by a director
after the appointment of such director has been shown to be invalid.

Regulation 95 of Schedule-l of The Companies Act, 1994 which is compulsory states as follows:

All acts done by any meeting of the directors or of a committee of directors or of a committee of
directors or by any person acting as a director, shall, notwithstanding that it be afterwards
discovered that there was some defect in the appointment of any such directors or persons acting
as aforesaid, or that they or any of them were disqualified, be as valid as if every such person had
been duly appointed and was qualified to be a director.

These provisions of the law do not apply to the case of a director:

whose term of office has expired but continues to act as a director. who from the beginning knew
that his appointment was defective.

However, the defect in the information of the board cannot adversely affect the right of the
outsiders who have no knowledge of defects. A person ignorant of irregularity in the information
of the board, can claim protection.

Number of directors:

Section 90(1) of The Companies Act, 1994: Every public company and every private company
which is subsidiary of a public company, shall have at least three directors.

Section 90(2) of The Companies Act, 1994: Every private company other than a private company
mentioned in section 90(1), shall have at least two directors.

Section 90(3) of The Companies Act, 1994: Only natural person can be appointed as directors.

The remuneration of the directors shall from time to time be determined by the company in
general meeting. The qualification of a director shall be the holding of at least one share in the
company, and it shall be his duty to comply with the provisions of Section 970f the Companies
Act, 1994.

Appointment of directors:

First directors are usually named in the articles of association. Section 91 of The Companies Act,
1994 states the followings:

1. Not with standing anything contained in the articles of a company -

the subscribers of the memorandum shall be deemed to be the directors of the company until
the first directors are appointed,

the directors of the company shall be elected by the members from among their numberin
general meeting; and
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any casual vacancy occurring among the directors may be filled in by the other directors but
the person appointed shall be a person qualified to be elected as a director under clause (b)
and shall be subject to retirement at the same time as is he had become a director on the day
on which whose place he is appointed was last appointed as a director.

Notwithstanding anything contained in the articles of a company other than a private company
not less than one third of the whole number of directors shall be the persons whose period of
office is liable to determination at any time by retirement of directors' rotation.
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If the articles of association do not name the directors but specify qualification shares of directors,
subscribers shall be first directors. According to section 97(1), directors must take up qualification
shares within 60 days of appointment or within such shorter time as may be fixed by the articles.

Regulation 79 of The Companies Act, 1994 states that at the first ordinary meeting of the
shareholders, the whole of the directors shall retire from office, and at ordinary meeting in every
subsequent year, one- third of the directors for the time being, or if their number is notthree or a
multiple of three, then the number nearest to one- third shall retire from office.

Regulation 80 states that the directors to retire in every year shall be those who have been longest
in the office since their last election, but as between the persons who became directors on the
same day; those to retire shall, unless they otherwise agree among themselves, be determined by
lot. A retiring director shall however be eligible for re-election.

The company at the general meeting, at which a director retires in a manner as aforesaid may fill
the vacated office by electing a person thereto.

As per section 17(2) of Companies Act, 1994 regulations 79, 80, 81 & 82 are compulsory for
public company but not for private company, unless it is not a subsidiary of a public company.

Consent of directors:

Every director has to sign a consent form (Form IX) and file the same with Registrar of Joint
Stock Companies and Firms. Section 93 of the Act states as follows:

every person, proposed to as a candidate for the office of a director shall sign, and file with the
company, his consent in writing to act as a director, if appointed.

A person shall not act as a director of the company unless he has, within thirty days of his
appointment, signed and filed with the Registrar his consent in writing to act as such director.

Powers and duties of the directors:

The business of the company shall be managed by the directors, who may pay all expenses
incurred in getting up and registering the company, and may exercise all such powers of the
company as are not, by the Companies Act, 1994, or any statutory modification thereof for the
time being in force, or by these articles, required to be exercised by the company in general
meeting subject nevertheless to any regulation of these articles, to the provisions of the said Act,
and to such regulations being not inconsistent with the aforesaid regulations or provisions, as may
be prescribed by the company in general meeting; but no regulation made by the company in
general meeting shall invalidate any prior act of the directors which would have been valid if that
regulation had not been made.

The directors may from time to time appoint one or more of their body to the office of managing
director or manager for such term, and at such remuneration (whether by way of salary, or
commission, or participation in profits, or partly in one way and partly in another) as they may think
fit, and a director so appointed shall not, while holding that office, be subject to retirement by
rotation, or taken into account in determining the rotation of retirement of directors, but his
appointment shall be subject to determination ‘ipso facto’ if he ceases from any cause to be a
director, or if the company in general meeting resolve that his tenure of the office of managing
director or manager be determined.
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The amount for the time being remaining undischarged of moneys borrowed or raised by the
directors for the purposes of the company (otherwise than by the issue of share capital) shall not
at any time exceed the issued share capital of the company without the sanction of the company
in general meeting.

The directors shall duly comply with the provisions of the Companies Act, 1994, or any statutory
modification thereof for the time being in force, and in particular with the provisions in regard to
the registration of the particulars of mortgages and charges affecting the property of the
company or created by it, and to keeping a register of the director and to sending to the Registrar
an annual list of members, and a summary of particulars relating thereto and notice of any
consolidation or increase of share capital, or conversion of shares into stock, and copies of special
resolutions and a copy of the register of directors and notifications of any changes therein.

The directors shall cause minutes to be made in books provided for the purpose:
of all appointments of officers made by the directors,

of the names of the directors present at each meeting of directors and of any committee of the
directors,

of all resolutions and proceedings at all meeting of the company, and, of the directors, and of
committees of directors.

and every director present at any meeting of directors or committee of directors shall sign his
name in a book to be kept for that purpose.

Board meeting:

A company is an artificial person. It exists in the eyes of the law and cannot act on its own. It has to
act through a board of directors elected by the shareholders. A company incorporated under the
Companies Act has a distinct legal existence quite independent the shareholders. The directors
are the representatives of the shareholders and the companies are managed through directors.
The board meetings are important because the matters relating to the company and its policy are
discussed and decided the board meetings. The Companies Act, 1994 has given discretion to the
directors to frame rules and regulations concerning meetings, where they should meet and how
their meetings should be regulated. However, if the directors are unable to exercise the powers
vested on them, the company may exercise such powers in general meeting of the shareholders.
The procedures of dealing with the issues by the directors in one company may differ within the
legal frame with that of other company. The scope of business to be done by the board depends
upon the provisions in the articles of the respective company and The Companies Act, 1994.

Matters within the power:

The Articles delegate powers to the board of the directors and not to any individual or to a
number of individuals by name. Therefore, the directors must meet together as a board in order
to discharge their duties. Directors must act together at a properly convened meeting presided
over by a Chairman.

Illustration:

Where six directors out of nine met in a different capacity and for different purpose, such meeting
is not a board meeting. Directors can meet under informal circumstances. If all the directors meet
casually in a club it cannot be treated as board meeting at the option of one against the will of the
other.

Usually articles of a company contain provisions as described below:

"A resolution in writing signed by the directors required to form a quorum for the time being in

Bangladesh shall be effectual as a resolution passed at a meeting of directors duly convened and
held."

Section 108(1)(f) of The Companies Act, 1994 states the followings:
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The office of director shall be vacated, if he absents himself from three consecutive meetings of
the directors or from all meetings of the directors for continuous period of three months
whichever is longer, without leave of absence from the board of directors.

Therefore, it is not necessary for a director to attend in every board meeting. He may attend as
often as possible. A director who attends the meeting must act honestly, use fair and reasonable
diligence in the management of the company. A director cannot be held responsible for any
misfeasance committed by other directors for an act at meeting in which he was absent or he had
no knowledge of it.
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In the absence of clear provision in the Act or memorandum or articles or resolution, powers of
directors depend on surrounding circumstances.

Restrictions on power of directors:

According to section 107 of The Companies Act, 1994 the directors of a public company or of a
subsidiary of public company shall not, except with the consent of the company in a general
meeting:

¢ Sell or dispose of the undertaking of the company;and
e Remit any debt due by a director.

Circumstances when telephonic conversation and informal discussion become board’s
discussion: Sometimes decisions are taken by the board on the basis of conversation over
telephone or informal discussion among themselves. Such telephonic conversation or discussion
is not considered as a meeting within the meaning of the Act. However, telephonic conversation
and informal discussion may be treated as a resolution subject to provision in the articles and
when all the directors sign a resolution based on such conversation or discussion.

Resolution through circular solution:

If it is provided in the articles, the director may pass a resolution by circulation, signed by all the
directors without convening a Board Meeting. Such a circular resolution must be recorded in the
immediate following Board Meeting and will be incorporated as a part of the minutes of the said
Board Meeting. The articles may allow directors to act otherwise than in a meeting. If the articles
so provide, a resolution in writing signed by all the directors for the time being in Bangladesh
shall be as valid as if it had been passed at a meeting duly convened and held. The fact that
directors should act as "combined wisdom' is satisfied where they give consent with full
knowledge though they do not meet at any one place. Such signed resolution is inserted in the
directors' minute book. The resolutions of the board, even if passed by minority at a meeting are
binding on all the directors and all of them are bond by decisions in the meeting.

A circular resolution is usually drafted in loose leaf from and one copy is distributed to each

director who signs and returns the same to the secretary or chairman. The date of adoption

resolution is usually taken at the date on which last copy of the draft resolution signed by the
director is received by the secretary / chairman.

Directors usually act at board meeting, unless special powers are delegated to directors or
committee of the board. The articles usually contain some provisions relating to the meeting of
board of directors. Regulation 88 of schedule-1 of Companies Act provides as follows:

The directors may meet together for the disposal of business and adjourn or otherwise regulate
their meetings, as they think fit. Questions arising at any meeting shall be decided by majority of
votes. In case of an equality of votes, the Chairman shall have a second or casting vote. A director
may, and the secretary on the requisition of a director shall, at any time, summon a meeting of
directors. However, this regulation is not compulsory.
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The Articles usually empower the directors for management of the company, they are the persons
who can deal with the matters assigned to them. Their decisions cannot be over ruled by general
meeting of the members, if the directors act in the interest of the company. A draft circular
resolution is given in appendix.

Types of business not to be transacted by Circular Resolution:

Not all kinds of business can be transacted by circular resolution. When a director is interested in
a contract within the meaning of section 131, and the articles provide that a resolution in writing
signed by all the directors for the time being in Bangladesh should be as valid and effective as if it
has been passed at a meeting. A circular resolution approved by all directors including the
interested director shall not invalidate due to signature of interested director.

All business cannot be transacted by Circular Resolution, where the Companies Act provides a
particular business has to be transacted in a meeting of the board. Such as declaration of solvency
shall have to be made at a meeting of directors as per sec. 290, disclosure of interest in respect of
contract as per sec 130.

Formal board meeting, frequency & interval as per Companies Act:

According to section 96, the board of directors shall hold board meeting at least once in every
three months and at least four meetings in every year.

Prerequisite of formal board meeting:

Necessity of notice

The first requirement to hold a valid and formal board meeting is serving of notice of the meeting.
The directors are required to receive notice of the meeting to meet together. The notice must be
given to convene a meeting otherwise; the meeting becomes irregular & invalid. If one or more of
the directors remain absent, the proceeding would be invalid, if the validity of a meeting of
directors is questioned due to non-service of the notice to all the directors. The burden to prove is
upon him who alleges non- service of notice.

Companies Act, 1994 does not prescribe the form of notice and mode of service of notice. The
notice is usually served in the company's letterhead, stating the date, times & place of the
meeting.

According to section 95, notice of board meeting shall have to be given in writing to every
director for the time being in Bangladesh and at his address in Bangladesh.

As per compulsory regulations 112, 113, 114, 115 and 116 of First Schedule of The Companies
Act, 1994 the followings are applicable with regard to notice of the meeting:

Regulation 113: A notice may be given by the company to any member either personally or by
sending it by registered post to him to his registered address or, if he has no registered address
in Bangladesh, to the address, if any, within Bangladesh supplied by him to the company for
giving of notice to him.

Regulation 114: If a member has no registered address in Bangladesh, and has not supplied to
the company an address within Bangladesh for the giving of notice to him, a notice addressed to
him and advertised in a newspaper circulating in the neighborhood of the registered office of the
company shall be deemed to be duly given to him on the day on which the advertisement
appears.

Regulation 115: A notice may be given by the company to the joint holders of a share by giving
the notice to the joint-holder named first in the register in respect of the share.

Regulation 116: A notice may be given by the company to the persons entitled to a share in
consequence of the death or insolvency of a member by sending if through the postin a prepaid
letter addressed to them by name, or by the title of representatives of the deceased, or assignee
of the insolvent or by any like description, at the address, if any, in Bangladesh supplied for the
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purpose by giving the notice in any manner in which the same might have been given if the death
or insolvency had not occurred.

Optional regulation 117 of schedule | of The Companies Act, 1994 relates to members only which
states that:

Notice of every general meeting shall be given in some manner herein before authorised to-
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e every member of the company including bearers of share-warrants except those members
who have no registered address within Bangladesh and have not supplied to the company
an address within Bangladesh for the giving of notice to them and.

e every person entitled to a share in consequence of the death or insolvency of a member,
who but for his death orinsolvency, would be entitled to receive notice of the meeting.

Notice need not to be in a specific form. When all the directors are present, service of notice
becomes obsolete. An informal notice calling a board meeting becomes valid provided none of
the directors raise any objection about non service of notice.

If any director thinks that proper notice has not been given & he; does not complain of the same,
the resolution would be valid specially when he takes part in the proceedings.

The notice of company meetings is governed, in general, by following rules:

Notice is to be issued with due authority granted by the directors. For all purposes, only
directors are authorised to convene a meeting. The Company Secretary may issue notice for a
meeting, but his signature must be qualified by the words “by order of the Board.”

Minimum length of notice required for:

'il)' Type of Meeting Notice period

A) [Statutory meeting 21 days

B) |Annual General Meeting 21 days

C) |Extraordinary General Meeting 21 days

D) [Board meeting No specific time limit. However, this may be
specified in the Memorandum of Association of
the respective company.

Though the Act is silent about the length of notice for board meeting, yet it should reasonably be
long and there should have reasonable interval of time between the date of notice and the date of
meeting. Every director has right to have a reasonable notice of meeting. If a director is willing to
complain about the shortness of time of the notice s/he may do so. However, in absence of any
written guideline best practice is to follow the notice period of 14 days.

In case of urgency, board may convene emergency meeting giving a shorter period of notice
provided that no objection is raised by any member of the Board.

The notice shall be in writing.
As per section 85(1)(a) a meeting may be called by a shorter notice if itis agreed in writing:

i. incase of an annual general meeting, if all members entitled to attend and vote thereat
agree to it; and

ii. in case of any other meetings if the members holding not less than 95% of the paid up
capital of the company and having right to vote at that meeting. If the company has no
share capital if the members holding not less than 95% of the voting right exercisable at that
meeting.
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The period of notice should be in clear days. This means that while determining the notice period
the day of serving the notice and the day of the relevant meeting should be excluded.

Apart from the agenda, the notice should clearly state the followings:
i.  The chronological number of the meeting
ii. Date ofthe meeting
iii.  Day of the meeting
iv.  Time of the meeting and
v.  Place of the meeting

Notice of the meeting of a company along with the statement of the business to be transacted at
the meeting shall be served on every member. It is to be served on the followings:

e Every shareholder (who resides in the country)
e Legal representative of the deceased shareholder Auditors of the company
e Copy of the notice to be given to all directors.

Accidental omission to give notice to, or non-receipt of the notice by, any member of the company
shall not invalidate the proceedings at any meeting (Section 85(1)(b).

As per schedule | of The Companies Act, 1994 the followings are applicable with regard to notice
of the meeting:

Regulation 113: A notice may be given by the company to any member either personally or by
sending it by registered post to him to his registered address or if he has no registered address in
Bangladesh, to the address, if any, within Bangladesh supplied by him to the company for the
giving of notice to him.

Regulation 114: If a member has no registered address & he has not supplied to the company an
address within Bangladesh for the giving of notice to him, a notice addressed to him and
advertised in a newspaper circulating in the neighborhood of the registered office of the
company shall be deemed to be duly given to him on the day on which the advertisement
appears.

Regulation 115: A notice may be given by the company to the joint holders of a share by giving
the notice to the joint-holder name first in the register in respect of the share.

Regulation 116: A notice may be given by the company to the persons entitled to a share in
consequence of the death or insolvency of a member by sending it through the postin a prepaid
letter addressed to them by name or by the title of representatives of the deceased, or assignee
of insolvent or by any like description, at the address, if any, in Bangladesh supplied for the
purpose by giving the notice in any manner in which the same might have been given if the death
or insolvency had not occurred.

Regulation 117: Notice of every general meeting shall be given in same manner here in before
authorised to -

e every member of the company including bearers of share-warrants except those members
who have no registered address within Bangladesh and have not supplied to the company
an address within Bangladesh for giving of notices to them, and

e every person entitled to a share in consequence of the death or insolvency of member who
but for his death or insolvency would be entitled to receive notice of the meeting;

Signatory of notice

Regulation 88 of schedule 1 of The Companies Act, 1994 provides as follows:
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A director may, and the secretary on the requisition of a director shall at any time, summon a
meeting of directors.

Therefore, any director may sign the notice. However, usually notice of the meeting of directors is
signed by a director or by secretary with the phrase "By order of the board".

Notice of meeting on fixed dates
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It is not legally necessary to send notice of meeting on a fixed date. If the articles provide that the
meeting would be held at regular intervals or on a fixed day of the month (for example 2" Sunday
of every month at 10:00 a.m. at the Registered Office of the Company and all the directors are
aware of such decision). But even in such cases, it is better for the secretary to remind the
directors of the meeting by sending a formal notice.

Place of meeting:

Meeting of the board may be held at any place since the Act is silent regarding the place of
meeting which is decided by the board. But the place must not be chosen to prevent attendance
of any member of the Board.

Exception to notice

Notice need not be given under the following circumstances:

e if a directoris out of the country, notice need not be given in the absence of express
provisions to the contrary in the articles

e ifthe articles provide for meetings to be held at regular intervals, e.g. monthly or bi-monthly
and the time and place is fixed. Though in such case, notice is often sent to remind the
director.

e ifall the directors agree to meet to settle emergency issues and hold the meeting, the
meeting can be held notwithstanding the absence of notice.

Effect of not giving notice

If a meeting is convened without giving notice to all directors, the resolution passed at such
meeting may be invalid on an action by an aggrieved person. The transactions can however be
ratified at a subsequent meeting of a validly convened meeting.

A director is entitled to have notice of the meeting even if he is outside Bangladesh, if an
arrangement has been made with the company for sending such notice to him. The right to
receive the notice cannot be waived.

Agenda of board meeting

As a matter of practice the businesses to be transacted in board meeting is stated in the notice. A
director is bound to attend a meeting of directors if he had notice when a meeting is going to be
held whether he knows the type of business is to be transacted or not. The board may deal with
special business, although notice need not contain such agenda. It is however, suggested to
obtain the consent of the Chairman on agenda and to forward it together with the notice.

lllustrative agenda of first board meeting

Section 210(6): Appointment of first auditors;
Sec. 183 (2)(a) & (b): Fixation of first and subsequent financial year;
Regulation 54: Appointment of the Chairman, if not named in the articles of association);

Regulation 73: Appointment of the Managing Director, if not named in articles association fix
his remuneration;
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Regulation 77: Approval of design of common seal; Opening of Bank Accounts and its
operation; Approval of draft of share certificate;

Decision on pre-incorporation expenses.

Usual agenda for subsequent meeting

Regulation 76: Appointment of officers, legal advisors;

Section 38: Approval of share transfer;

Section 83: Approval of statutory report;

Section 84 and Regulation 49: Calling of EGM,;

Section 91(c): Co-option of director;

Section 101: Appointment of alternate director;

Section 103: Sanction of loan;

Section 105: Approval of contracts;

Section 120: Sanctioning of limit of credit to managing agent;
Section 122: Purchase of share of company under same managing agent;
Section 155 and Regulation 41: Issue of fresh shares & allotment;

Section 181(3): Determining place of keeping books of accounts other than registered office
Section 184 and Regulation 97: Recommendation of dividend;

Regulation 77: Use of common seal;

Regulation 24: Forfeiture of shares;

Regulation 12: Making of calls;

Section 184: Approval of Director's Report and signing authority;

Section 187: Decision regarding financial year of holding company and subsidiary company;
Section 189: Authentication of balance sheet, profit & loss accounts etc.

Section 210(7): Filling the casual vacancy of the auditors;

Section 290: Declaration of solvency;

Regulation 31: Conversion of shares into stock subject to previous approval in the general
meeting;

Creating charges on the assets

Opening of branches.

Approval of resignation of director/ officer.
Approval of Capital expenditures

Change of address of registered office (if the full address has not been given in the address
clause of memorandum).

Attendance & quorum for board meeting

Attendance: directors attending the meeting must sign the attendance register from which
quorum will be ascertained before starting of the business. In practice, some companies take
attendance by obtaining signature on the resolution where names of the directors’ present are
recorded.
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Quorum: is the minimum member of members required to enable a meeting to go into session
validly i.e. to conduct and vote on the business to be transacted in the meeting and must be
present to make the proceedings of the meeting valid.

Quorum not fixed by articles

If quorum is not prescribed by the articles, the majority of the directors will constitute a quorum. If
the articles authorise the board of directors to fix quorum of directors and regulate its business, it
also laid down the rule of majority decision.
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Illustration:

Without fixing a quorum at a meeting, where all directors except one were present, the board
passed a resolution sanctioning the grant of a power of attorney to the general manager on
behalf of the company, the defendant contended that as no quorum for the directors meeting had
been fixed, so smaller body than all of the directors should act and therefore the power of
attorney was invalid as the resolution authorising it was invalid. It was held that ordinarily where
no quorum has in fact been fixed, the acts of a major part of the directors for the time being are
valid; because there was no such contrary provision in the articles.

Quorum as per articles & regulation of schedule 1

The articles usually contain provision about the number of directors required to constitute a
quorum.

Ilustration:

The articles of a company provide that minimum number of directors shall be four and A, B

C shall be first directors. The first directors shall have the power to appoint the other director.
There can be no valid board meeting until A, B and C appoint the fourth director.

Regulation 89 of schedule 1 (it is not compulsory) provides as follows:

The quorum necessary for the transaction of business of the directors may fixed by the directors;
unless so fixed shall be three if the number of directors is more than three.

Validity of transaction by less than quorum:

A board meeting conducted with of a number of directors less than quorum prescribed by the
articles is invalid. The articles of a company made provision that the business of the company shall
be conducted by not less than six directors; therefore any resolution by less than five directors will
become invalid.

Director leaving the meeting after giving attendance:

When number of directors’ falls below the minimum number fixed for quorum due to departure of
any director giving his attendance in the meeting, the business carried, thereafter, will be invalid if
the articles do not clearly mention that quorum is not required throughout the meeting.

Director leaving the meeting in the middle of meeting:

The directors cannot transact business in meeting if at any time the number of directors present
falls below a quorum, although a quorum was present at the beginning of the meeting. Business
at a meeting may be started if quorum is present. There is no express indication in the Act. or
regulation that quorum is not necessary throughout the meeting. The quorum of the board is
required at every stage of the meeting. Unless a quorum is present the business transacted is
void.
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Ilustration:

Assuming that three directors forming quorum were present at the beginning, one of whom left
the meeting after giving attendance and before the proceedings started. The proceedings of this
meeting shall be invalid on the ground of quorum not being present throughout unless the
articles expressly provide otherwise to mean that quorum is not necessary throughout the
meeting.

Conducting board meeting without quorum:
Regulation 90 of Schedule | of The Companies Act, 1994 states the followings:

The continuing directors may act notwithstanding any vacancy in their body, but, if and so long as
their number is reduced below the number fixed by or pursuant to the regulations of the
company as the necessary quorum of directors, after may act for the purpose of increasing the
number of directors to that number or of summoning a general meeting of the company, but for
no other purpose.

From the above it is clear that the existing directors can convene a valid meeting of directors only
to co- opt directors to increase their number of quorum, if their number has already fallen below
quorum.

Restriction on interested director to form quorum:

A director of a public company or a private company which is a subsidiary of public company
cannot vote for resolution in which he is interested. Such director cannot be counted towards a
quorum for meeting transacting such business.

Assumption of third party regarding proper quorum:

Third party will not be affected by the invalidity of a meeting. Objection regarding validity of the
proceeding of a company does not affect third parties. Third party may assume that everything
was done properly.

Chairman of board meeting

There must be a chairman of every meeting appointed strictly in accordance with the provisions of
the articles:

According to regulation 54 (not compulsory) of schedule 1, the board of directors shall select one
of their members as the Chairman who shall preside at every general meeting of the company
provided that the Chairman and the Managing Director shall not be the same person.

Regulation 91: The directors shall determine the period for which the chairman shall hold office.

According to regulation 93, if the chairman is not present within 30 minutes, the member may
elect Chairman for that meeting.

However, these two regulations are also not compulsory as persec 17(2).

The appointment of the Chairman in contravention of the articles is void. Where there is no
provision for a casting vote of a chairman in the articles, the chairman cannot give a casting vote.
A Chairman does not necessarily remain the Chairman simply because he is a director, he may be
substituted by another director.

Where an agenda includes replacement of the Chairman, the Chairman whom to be replaced can
preside over the meeting. The other directors will vote for appointment of the new chairman in
place of the old chairman. Therefore, there is no conflicting situation.
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Consequences when chairman leaves the meeting without adjournment.

If the Chairman leaves the meeting without adjournment the remaining directors, if quorum is
present, may appoint a new chairman for that meeting to transact the rest of the business
provided that it must be proved that Chairman who left the meeting without adjournment violated
his duty & acted dishonestly.

IAmMm=-UYP>IN

Minutes of board meeting

It is very much essential record the actual terms of the resolutions as well as the language of the
minutes. Minutes are kept to record the proceedings of the meetings. According to section 89(1),
every company shall cause minutes of all proceedings of general meeting and meetings of its
directors to be entered in the books kept for that purpose.

Section 89(2): Any such minute, if purporting to be signed by the Chairman of the meeting at
which the proceedings were held, or by the Chairman of the next succeeding meeting shall be
evidence of the proceedings.

According to Regulation 76:

1. The directors shall cause minutes to be made in books provided for the purpose: of all
appointment of officers made by the directors;

i. of the names of directors present at each meeting of the directors and of any committee of
the directors;

ii. of all resolutions and proceedings at all meetings of the company, and of the directors, and
of the committee of directors.

2. Every director present at any meeting of directors or committee of directors shall sign his
name in a book to be kept for that purpose.

Use of the common seal

The Common Seal of the company shall not be affixed to any instrument except by the authority
of a resolution of the board of directors, and in the presence of at least two directors and of the
secretary or such other person as the directors may appoint for the purpose, and those two
directors and secretary or other person as aforesaid shall sign every instrument to which the seal
of the company is so affixed in their presence.

Disqualifications of directors

The office of director shall be vacated if the director-

i. fails to obtain within the time specified in sub-section (1) of Section 97 of the Companies Act,
1994, or at any time thereafter ceases to hold, the share qualification, if any, necessary for his
appointment, or

ii. isfound to be of unsound mind by a Court of competent jurisdiction, or is adjudged
insolvent, or

iii. fails to pay calls made on him in respect of shares held by him within six months from the date
of such calls being made, or

iv. without the sanction of company in general meeting accepts or holds any office of profit of
under the company other than that of a managing director or manager or a legal or technical
adviser or a banker, or

v. absents himself from three consecutive meetings of the directors or from all meetings of the
directors for a continuous period of three months, whichever is longer, without leave of
absence from the board of directors; or

vi. accepts aloan from the company; or
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vii. is concerned or participates in the profits of any contract with the company; or
viii. is punished with imprisonment for a term exceeding six months:

Provided however, that no directors shall vacate his office by reason of his being member of any
company which has entered into contracts with or done any work for the company of which he is
director, but a director shall not vote in respect of any such contract or work, and if he does so
vote his vote shall not be counted.

Rotation of directors:

Regulations 79 to 87 of schedule | of The Companies Act, 1994 states the followings:

Regulation 79: At the first ordinary meeting of the company, the whole of the directors shall
retire from office, and at the ordinary meeting in every subsequent year one-third of the directors
for the time being or, if their number is not three or a multiple of three then the number nearest
to one-third shall retire from office.

Regulation 80: The directors to retire in every year shall be those who have been longest in office
since their last election, but as between persons who became directors on the same day those to
retire shall (unless they otherwise agree among themselves) be determined by lot.

Regulation 81: A retiring director shall be eligible for re-election.

Regulation 82: The company at the general meeting at which a director retires in manner
aforesaid may fill up the vacated office by electing a person thereto.

Regulation 83: If at any meeting at which an election of directors ought to take place, the places
of the vacating directors are not filled up, the meeting shall stand adjourned till the same day in
the next week at the same time and place, and, if at the adjourned meeting the places of the
vacating directors are not filled up, the vacating directors or such of them as have not had their
places filled up shall be deemed to have been re-elected at the adjourned meeting.

Regulation 84: Subject to the provisions of Sections 90 and 91 of the Companies Act, 1994] the
company may from time to time in general meeting increase or reduce the number of directors,
and may also determine in what rotation the increased or reduced number is to go out of office.

Regulation 85: Any casual vacancy occurring on the board of directors may be filled up by the
directors, but the person so chosen shall be subject to retirement at the same time as if he had
become a director on the day on which the director in whose place he is appointed was last
elected a director. A director so chosen shall be known as an alternative director.

Regulation 86: The directors shall have power at any time, and from time to time, to appoint a
person as an additional director who shall retire from office at the next following ordinary general
meeting but shall be eligible for election by the company at that meeting as an additional
director.

Regulation 87: The Company may by extraordinary resolution remove any director before the
expiration of his period of office and may by an ordinary resolution appoint another person in his
stead; the person so appointed shall be subject to retirement at the same time as if he had
become a director on the day on which the director in whose place he is appointed was last
elected a director.

Proceedings of directors
Regulations 88 to 95 of schedule | of The Companies Act, 1994 states the followings:

Regulation 88: The directors may meet together for the dispatch of business, adjourn and
otherwise regulate their meetings as they think fit. Questions arising at any meeting shall be
decided by a majority of votes. In case of an equality of votes, the chairman shall have a second or
casting vote. A director may, and Secretary on the requisition of a Director shall, at any time,
summon a meeting of directors.
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Regulation 89: The Quorum necessary for the transaction of the business of the directors may be
fixed by the directors, and unless so fixed shall (when the number of directors exceeds three) be
three, when the number of directors exceed three.

Regulation 90: The continuing directors may act notwithstanding any vacancy in their body, but,
if and so long as their number is reduced below the number fixed by or pursuant to the
regulations of the company as the necessary quorum of directors the continuing directors may act
for the purpose of increasing the number of directors to that number, or of summoning a general
meeting of the company but for no other purpose.
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Regulation 91: The directors may elect a chairman of their meetings and determine the period
for which he is to hold office.

Regulation 92: The directors may delegate any of their powers to committees consisting of such
member or members of their body as they think fit; any committee so formed shall, in the exercise
of powers so delegated, conform to any regulations that may be imposed on them by the
directors.

Regulation 93: A committee may elect a chairman of their meetings; if no such chairman is
elected, or if at any meeting the chairman is not present within thirty minutes after the time
appointed for holding the same, the members present nay choose one of their number to be
chairman of the meeting.

Regulation 94: A committee may meet and adjourn as they think proper. Questions arising at any
meeting shall be determined by a majority votes of the members present, and in case of an
equality of votes, the chairman shall have a second or casting vote.

Regulation 95: All acts done by any meeting of the directors or of a committee of directors, or by
any person acting as a director, shall, notwithstanding that it be afterwards, discovered that there
was some defect in the appointment of any such directors or persons acting as aforesaid, or that
they or any of them were disqualified, be as valid as if every such person had been duly appointed
and was qualified to be a director.

Questions and Answers:

Question: A private company has four directors, namely ‘A’ (Managing Director), his wife ‘B’
(Chairperson), his brother ‘C' (overseas director) & his (A’s) daughter ‘D’ (director who
is studying abroad). Overseas director resides in Canada & the company has given
him the assignment to promote overseas business. The articles provide that three
directors will form a quorum for the board meeting.

What should be done to validly convene the board meeting with quorum?

Answer: For board meeting of a private company or public company the quorum is three
members where number of directors exceeds three (Regulation 89 of schedule 1).
However, regulation 89 is not compulsory for either private or public company. Given
the above provisions, the company may either alter the articles of association by
special resolution to reduce quorum for directors’ meeting to two directors so that A
& his wife, B can convene board meeting with quorum; Or
The board may appoint alternate directors in place of ‘N’ & ‘O’ under section 101
provided that the articles contain such provision. If there is no such provision, an EGM
should be convene by appointing proxy by ‘N’ & ‘O’. The proxy needs not be member
if the articles provides such provision.
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Question:  Presently, Alfa Company Limited (“the Company”) has three directors namely A, B
and C. Previously, the Company had five directors out of whom two directors namely
D & E (close friends of C) died in an accident. No other directors were appointed.
According to Articles of Association of the Company quorum for directors’ meeting is
three. C resigned from the board due to the fact that his views and recommendations
are not considered by A & B. A & B intends to appoint M who is a shareholder of the
Company in the place of C. But C does not want to appoint M as a director of the
Company. You are required to answer:

i. When the resignation of C will be complete?
ii. What procedures should A & B follow to appoint M as a director of the Company?

Answer: i. Assuming that C attends the board meeting (in which resignation of C is placed)
with A & B the meeting may pass resolution for acceptance of resignation of C
unanimously.

ii. Since A & B intends to appoint M who is a shareholder of the Company in the
place of C the meeting should be closed after passing one resolution i.e.
acceptance of resignation of C. As per regulation 90 of the Companies Act, 1994
A & B can co-opt M in place of C to increase the number of directors to form
quorum. Accordingly, a separate board meeting will be convened in which
meeting M will be appointed as a director.

Question:  XYZ Company Limited was incorporated on September 15, 2015. No auditor(s) was
appointed by the Company till November 15, 2016. Please advise the Company
regarding appointment of the auditor(s).

Answer: As per section 210(6) of The Companies Act, 1994:
The first auditor or auditors of a company shall be appointed by the Board of
Directors within one month from the date of registration of the company and the
auditor or auditors so appointed shall hold office until conclusion of the first annual
general meeting.

As per section 210(6)(b):

If the directors fail to exercise its powers under section 210(6), the company in
general meeting, may appoint the first auditor or auditors.

Hence, as required by law XYZ Company Limited has failed to appoint the first
auditor(s) within one month. In this situation an Extra-Ordinary General Meeting be
called before the Annual General Meeting to appoint the first auditor(s). If this is not
done it will not be possible to place the audited accounts in the AGM. Therefore, the
provision of subsection 210(6) used the phrase “General Meeting” instead of “Annual
General Meeting”.

Question:  Milestone Partners entered into an agreement relating to some significant issues with
Livingstone Company Limited (LCL) on January 1, 2016. Entering into the agreement
was duly approved in a duly convened board meeting of LCL held on December 30,
2015. Quorum for the purpose of the Board meeting of LCL is presence of five board
members and five board members were present in the relevant board meeting.
Subsequently, it was found that out of five of the directors forming quorum of the
board meeting in which entering into the agreement was approved, one director
failed to obtain the qualification shares within the regulatory time limit fixed on
December 25, 2015 and as such his appointment as director at the time of board
meeting was not valid. Subsequently, the board of LCL declined to perform the
obligations under the contract entered with Milestone Partners on the plea that
signing of the agreement was not approved in a duly held board meeting of LCL
because of lack of quorum and as such is not valid. Give your advice on the defence
available to Milestone Partners as per provisions of the Companies Act, 1994.
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Answer: Section 98 of the Companies Act, 1994 states that:

“The acts of a director shall be valid notwithstanding any defect that may afterwards
be discovered in his appointment of qualification”.

Provided that nothing in this section shall be deemed to give validity to act done by a
director after the appointments of such director has been shown to be invalid.
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Moreover, regulation 95 of the Companies Act, 1994 states that all acts done by any
meeting of the directors or of a committee of directors or by any person acting as a
director, shall, notwithstanding that it be afterwards discovered that there was some
defect in the appointment of any such directors or persons acting as aforesaid, or that
they or any of them were disqualified, be as valid as if every such person had been
duly appointed and was qualified to be the director.

In light of the above provisions of the Companies Act, 1994 Milestone Partners will
have the right to claim that they did not have the scope to know the defects in the
formation of the board of LCL and as such may claim protection under the provisions
of the Companies Act, 1994.

Question:  The directors of a listed company convened board meeting before its AGM and
recommended 50% cash dividend for the year 2015 and carried other business as
usually done in such board meeting before AGM. The recommendation of proposed
dividend was notified to the Stock Exchanges accordingly. The AGM was called and
adjourned for indefinite period. You are required to answer:

Is the recommended dividend payable? Give proper argument in favor of your
answer.

Is there any default in the above mentioned case by the Company within the
provisions of the Companies Act, 1994? Mention the relevant provisions of the law in
this regard.

What procedures to be followed to make the dividend payable?

Answer: a. According to section 184(1)(c) the board of directors of the respective company
may recommend final dividend. The dividend becomes payable after the approval
of the shareholders in the AGM. As per Dhaka Stock Exchange (Listing)
Regulations, 2015 the dividend shall be paid within 30 days from the date of
approval by the shareholders in the AGM. However, in the mentioned case the
dividend has not become payable since it has not been approved by the
shareholders in the AGM.

b. The Chairman of the Board may with the consent of the meeting adjourn the
meeting. A valid adjournment cannot go beyond the date whichever date falls

Last day of the calendar year;

Last day of 15 months from the date of previous AGM; or

Last day of nine months (12 months in case of company having interest
outside Bangladesh) from the date of closure of the accounts.

However, in above case for the purpose of holding the AGM the applicable time for
notice period and record date shall be taken into account.

If there is no objection about the adjournment, the shareholders have to wait till the
date which falls earlier as determined in the above way. If the adjourned meeting is
not convened within that date, the shareholders may give requisition for EGM.
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In order to make the dividend payable by the company, two or more shareholders
holding not less than one tenth of the paid up capital may submit a requisition under
section 84 of the Companies Act, 1994 to hold EGM to approve the dividend or they
may apply to the Court under section 85(3) to hold the Annual General Meeting if
they think that the adjournment was not valid.

Question:  ABC Limited had five members in its Board of Directors. Three Board members
present in person fulfills quorum for a valid Board Meeting of the Company. In a
recent accident three directors of the Company died. What procedures the Company
should follow to hold valid Board meetings?

Answer: According to regulation 90 of schedule |, directors can convene a valid meeting of
the directors only to co-opt directors to increase the number of Board members to
fulfill quorum if their number has already fallen below the quorum or to summon a
general meeting of the company. Therefore, the existing directors can hold board
meeting to co-opt directors to increase their number to quorum and call general
meeting for appointment of the new directors.

Question:  ABC Company Limited was incorporated with authorised share capital of Tk.
10,000,000 comprising of 1,000,000 ordinary shares of Tk. 10.00 each. There were
four subscribers to the memorandum. 250,000 shares were shown against each
subscriber in the last page of M/A & A/A to maintain equal rights. Each subscriber
consented to take 250,000 shares in the company. The articles stated that
qualification of a director shall be holding shares of Tk. 25,000. The Company
prepared its first accounts showing paid up capital Tk. 100,000 (Tk. 25,000 X4). This
was done since the subscribers did not have sufficient capital in their wealth
statement to show investment of Tk. 2,500,000 by each subscriber.

You are required to answer with proper argument in favor of your answer:

i. Whether the subscribers, who are directors, complied with the requirement of sec
92(1) (b) (ii) i.e. taken from the company & paid or agreed to pay for qualification
shares?

ii. What action to be taken by the directors to fulfill the requirement of section 97(1)
of the Companies Act, 1994 regarding the qualification share?

iii. What will be the consequence for not complying with the requirement of section
97(1) of the Companies Act, 19947?

Answer: i. The articles provided for qualification in terms of amount, not in terms of number
of shares. Therefore, provision of sec 92(1)(b)(ii) of Company Act has been
complied with.

ii. Since each subscriber agreed to subscribe for 250,000 shares of Tk. 10 each i.e.
Tk. 2,500,000, therefore, they shall have to subscribe the full amount within 60
days from the date of their appointment or such shorter period as may be fixed by
the articles of the company.

iii. If the requirement of section 97(1) of the Companies Act, 1994 is not fulfilled the
directors will be listed as contributors on winding up. In the annual return
(Schedule X), shares may be shown as partly paid i.e. Tk. 1.00 per share for the
time being. In such case the Registrar may refuse to approve issue of such partly
paid shares shown in the list of subscribers to the memorandum and articles of
association.

Question:  Board of Directors of ABC Company Limited proposed cash dividend @ Tk. 5.00 per
ordinary share of Tk. 10.00 each. In the Annual General Meeting some shareholders
suggested to declare cash dividend @ Tk. 8.00 per ordinary share while some other
shareholders suggested that the cash dividend recommended by the Board @ Tk.
5.00 per share be converted into stock dividend. Explain how the Chairman of the
meeting should deal with the suggestions of the shareholders.
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Answer: As per provisions of Companies Act, 1994 the shareholders cannot increase the rate
of dividend beyond the rate which was recommended by the Board of Directors of
the company. However, the shareholders can approve lower rate of dividend. Even
the form of dividend can be changed i.e. cash dividend can be converted into stock
association of the company; the AGM can declare stock dividend @ Tk. 5.00 per
share.

Question:  Cis a director of a company. Previously, the Company had five directors out of whom
two directors namely D & E (close friends of C) died in an accident. No other directors
were appointed. According to Articles of Association of the Company quorum for
directors’ meeting is three. C resigned from the board due to the fact that his views
and recommendations are not considered by A & B. A & B intends to appoint M who
is a shareholder of the Company in the place of C. But C does not want to appoint M
as a director of the Company. You are required to answer:
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i. When the resignation of C will be complete?
ii. What procedures should A & B follow to appoint M as a director of the Company?

Answer: i. Assuming that C attends the board meeting (in which resignation of C is placed)
with A & B the meeting may pass resolution for acceptance of resignation of C
unanimously.

ii. Since A & B intends to appoint M who is a shareholder of the Company in the
place of C the meeting should be closed after passing one resolution i.e.
acceptance of resignation of C. As per regulation 90 of the Companies Act, 1994
A & B can co-opt M in place of C to increase the number of directors to form
quorum. Accordingly, a separate board meeting will be convened in which
meeting M will be appointed as a director.

Question:  Marine Dock Yard Limited is a private limited company having nine shareholders out
of whom five are members of the Board of Directors. In the company's 7th board
meeting, three directors were present while the meeting was started. After giving
attendance and before starting the proceedings one director left. The articles of
association of the company remains silent as to how many directors will form quorum.
Legally, are the resolutions passed in the board meeting valid?

Give arguments in favor of your answer.

Answer: Quorum is the minimum number of directors required to be present personally for
conducting a valid board meeting.

In terms of regulation 89 of Schedule-l of The Companies Act, 1994 the directors may
fix a quorum necessary for the transactions of the business of the directors and unless
so fixed shall be three if the number of directors is more than three.

Although quorum was present at the beginning of the meeting as per Companies Act
1994, however, the proceeding of this meeting shall be invalid on the ground of non-
existence of quorum at the time of taking the resolutions.
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MEMBERS’ MEETINGS OR MEETINGS OF THE SHAREHOLDERS

Kinds of meeting:

Different kinds of meeting of the shareholders or members are:

A. Statutory meeting:

The first meeting of the members of public company is known as statutory meeting. Section 83(1)
of The Companies Act, 1994 states as follows:

Every company limited by shares and every company limited by guarantee and having shares
capital shall, within a period of not less than one month and not more than six months from the
date at which the company is entitled to commence business, hold a general meeting of the
members of the company; in this Act such meeting is referred to as “the statutory meeting”.

As per section 83(12) nothing of section 83 of The Companies Act shall apply to a private
company. This means that the only the public limited company is required to hold the statutory
meeting only once during its life time.

Section 83(2) of The Companies Act, 1994 states as follows:

The Board of directors shall, in accordance with other provisions of this Act, prepare a report, in
this Act referred to as “statutory report” and shall at least 21 days before the day on which the
statutory meeting is to be held, forward the report to every member of the company.

Provided that if the report is forwarded latter than the time as is required above, it shall
notwithstanding that fact, be deemed to have been duly forwarded if any member entitled to
attend and vote at the meeting does not object to such forwarding.

Certification of statutory report:
Section 83(4) of The Companies Act, 1994 states as follows:

The statutory report shall be certified as correct by not less than two directors of the company, one
of whom shall be the managing director where there is one.

As per section 83(5) of The Companies Act, 1994 so far as the report relates to the shares allotted
by the company, the cash received in respect of such shares and the receipts and payments of the
company, be certified by the auditors of the company regarding its correctness.

Duties of the secretary relating to statutory meeting:

The Company Secretary has to perform the following duties relating to statutory meeting:

1. Collect all information required to fill up the statutory report as per prescribed form (Form VII);
2. Comply with the requirements of section 83 of The Companies Act, 1994;

3. Prepare the statutory report in consultation with the Chairman & the Managing Director, if
there is any;

Organise a board meeting for approval of the draft statutory report & fixation of date, time &
venue of statutory meeting;

Obtain certification of auditors & two directors including the Managing Director (if any)

Froward copy of the report to every member of the company at least 21 days before the day of
statutory meeting;

File a copy of the statutory report with the Registrar of Joint Stock Companies immediately after
the statutory meeting;
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Prepare & produce a complete list of names & addresses of members of the company & number
of shares held by each member;

Record the minutes of the proceedings of statutory meeting in the Members Minute Book. Keep
copies of all contracts for inspection.
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B. Annual general meeting:

As per section 81 of The Companies Act, 1994 the followings are applicable with regard to annual
general meeting:

every company shall hold a general meeting as its annual general meeting in each year of the
Gregorian calendar;

Not more than fifteen months shall elapse between the date of one annual general meeting of a
company and that of the next;

The first annual general meeting of a company may be held within a period of 18 months from the
date of its incorporation and if such general meeting is held within that period, it shall not be
necessary for the company to hold any annual general meeting in the year of its incorporation or
in the following year;

e The Registrar may, on an application made by a company within thirty days from the date of
expiry of the period specified for holding the annual general meeting (not being the first
annual general meeting), extend the time by a period not exceeding 90 days or not

. st . . .
exceeding 31" December of the calendar year in relation to which the annual general
meeting is required to be held, whichever is earlier.

e [f a company defaults in complying with the provisions as mentioned above, the Court may,
on the application of any member of the company, call or direct the calling of a general
meeting of the company and give such ancillary or consequential direction as the Court
thinks expedient in relation to the calling, holding and conducting the meeting.

Section 183(1) of The Companies Act, 1994 states the followings:

The Board of Directors of every company shall, at every annual general meeting held in pursuance
of section 81, lay before the company a balance sheet together with the profit and loss account or
in the case of a company not trading for profit, an income and expenditure account for the period
specified in sub-section (2) of this section.

Section 183(2) of The Companies Act, 1994 states the followings:

The said profit and loss account or the income and expenditure account shall be prepared for the
following period, namely:

in the case of the first general meeting for the period beginning with the date of incorporation of
the company and ending on a date which is within nine months preceding the date of the
meeting; and

in the case of subsequent annual general meeting, for the period beginning with the date
immediately after last account and ending on a date which is-

e adate within nine months preceding such meeting; or

e inthe case of a company carrying or business or having interest outside Bangladesh, a date
within twelve months preceding the date of such meeting; or

e in case where and extension of time has been granted for holding the meeting under
section 81, a date within the said nine or twelve months, as the case may be, preceding the
date of holding such meeting under that section.
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Provided that the Register may, on an application being made to before the expiry of the said nine
or twelve months, extended the period by a period not exceeding three months.

According to section 183(4) the accounts shall have to be prepared for one financial year which
may be more or less than a calendar year but shall not exceed 15 months except when the
Registrar grants extension up to 18 months. Again according to section 183(2) the accounts which
will be presented to AGM will relate to a period not beyond nine months proceeding to the date
of AGM or twelve months for companies having business or interest outside Bangladesh.

Factors affecting the counting of interval between two consecutive AGMs When the Court
condones delay: When the Court condones delay in holding the AGM according to sec. 81(1),
the time frame described in that sub-section for holding AGM becomes ineffective. The new
schedule starts from the date of holding the AGM as per order of the Court and the 15 months’
interval should be counted from that date.

When the Registrar extends the time for presentation of accounts in the AGM as well as the time
for preparation of accounts, therefore, in special cases, the Registrar can extend the time under
sec. 183(4) up to 18 months.

According to sec. 183, accounts shall have to submit before the AGM. The accounts shall relate to
a period not before nine months of the AGM i.e. within a period prescribed in section 81,
whenever the AGM is held (within 18 months of incorporation or within 15 months of proceeding
AGM).

The object of convening AGM is to consider the balance Sheet & profit and loss account.
Accounts have not been prepared or audit of accounts has not been completed cannot be valid
reason for not convening the ordinary general meeting.

Notice of AGM:

According to sec.85(1)(a) twenty-one days' notice in writing shall have to be given for AGM
notwithstanding any provision in the articles of association. However, an AGM may be convened
with the consent of all the members entitled to receive the notice of the meeting by a shorter
notice as they think fit [Sec 85 (1)(a)(i)].

Notice of the meeting of a company with a statement of the business to be transacted at the
meeting shall be served on every member in a manner in which notices are required to be served
by schedule |, but accidental omission to give notice to, or the non-receipt of notice by any
members shall not invalidate the proceedings at any meeting. If the articles make clear provision
regarding business to be transacted at AGM, notice need not describe the business to be
transacted at AGM.

Where a director does not hold any share he is not entitled to notice of general meeting.
Following new clauses have been inserted by the amendment dated September 07, 2020

85(f) All proceedings taken at the Extraordinary General Meeting shall be deemed to be special
agenda/resolution:

Provided that the sanction of dividend, bonus shares, approval of audit report, reports of directors
and auditors, periodical retirement of directors and fixation of remuneration of auditors shall not
be treated as special agenda/resolution.

(g) if any special agenda discussed in the special general meeting is supported by any document,
the same shall be clearly mentioned in the notice of the time and place of the visit; And

(h) Shareholders holding a minimum of 5% share capital can propose the agenda in the
AGM/Annual General Meeting of the company.
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C. Extraordinary General Meeting
According to section 84(1), notwithstanding anything contained in the articles,

the directors of a company, having share capital shall on the requisition of the holders of not
less than one tenth on the issued share capital of the company upon which all calls or other
sums then due have been paid, forthwith proceed to call an extraordinary general meeting of
the company, and
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in the case of a company not having a share capital the directors thereof shall call such
meeting on the requisition of such members as have on the date of submitting the requisition,
not less than one tenth of the total voting power in relation to the issues on which the meeting
is called.

According to section 84(3)

The directors shall call the meeting within 21 days from the date of deposit of the requisition
which is to be held within 45 days from the date of deposit of the requisition. Otherwise, the
requisitionists themselves or majority of them may convene the meeting within 3 months from the
date of the deposit of the requisition.

The directors may, whenever they think fit, call an extraordinary general meeting, and
extraordinary general meetings shall also be called on such requisition, or in default, may be
called by such requisitionists, as provided by Section 84 of The Companies Act, 1994. If at any
time there are not within (Bangladesh) sufficient directors capable of acting to form a quorum, any
director or any two members of the company may call an extraordinary general meeting in the
same manner as nearly as possible as that in which meeting may be called by the directors.

Proceedings at general meeting

All business shall be deemed special that is transacted at an extraordinary meeting, and all that is
transacted at an ordinary meeting are sanctioning a dividend, the consideration of the accounts,
balance sheets and the ordinary report of the directors, and auditors, the election of directors and

other officers in the place of those retiring by rotation, and the fixing of the remuneration of the
auditors.

No business shall be transacted at any general meeting unless a quorum of members is present at
the time when the meeting proceeds to business; save as therein otherwise provided, (two
members in the case of a private company and five members in the case of any other company)
personally present shall form a quorum.

If within half an hour from the time appointed for the meeting a quorum is not present, the
meeting, if called upon the requisition of members, shall be dissolved; in any other case, it shall
stand adjourned to the same day in the next week at the same time and place, and, if at the
adjourned meeting a quorum is not present within half an hour from the time appointed for the
meeting, the members present shall be a quorum.

The Chairman selected among them by the Board of Directors shall preside as chairman at every
general meeting of the company. Provided that the Chairman and the Managing Director shall not
be the same person.

If there is no such chairman, or if at any meeting he is not present within thirty minutes after the
time appointed for holding the meeting, or is unwilling to act as chairman, the members present
shall choose some one of their number of be chairman.

The chairman may with the consent of any meeting at which a quorum is present (and shall if so
directed by the meeting), adjourn the meeting from time to time and from place, but no business
shall be transacted at any adjourned meeting other than the business left unfinished at the
meeting from which the adjournment took place. When a meeting is adjourned for ten days or
more, notice of the adjourned meeting shall be given as in the case of an original meeting. Save
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as aforesaid, it shall not be necessary to give any notice of an adjournment or of the business to
be transacted at an adjourned meeting.

At any general meeting a resolution put to the vote of the meeting shall be decided on a show of
hands unless a poll is (before or on the declaration of the result of the show of hands) demanded
(in accordance with the provisions of clause (c) of sub-section (1) of Section 85 of The Companies
Act 1994) and unless a poll is so demanded, a declaration by the chairman that a resolution has,
on a show of hands, been carried unanimously, or by a particular majority, or lost, and an entry to
that effect in the book of proceeding of the company shall be conclusive evidence of the fact,
without proof of the number or proportion of the votes recorded in favor of, or against, that
resolution.

If a poll is duly demanded, it shall be taken in such manner as the chairman directs, and the result
of the poll shall be deemed to be the resolution of the meeting at which the poll was demanded.

In the case of an equality of votes, whether on a show of hands or on a poll, the chairman of the
meeting at which the show of hand takes place, or at which the poll is demanded, shall be entitled
to a second or casting vote.

A poll demanded on the election of a chairman or on a question of adjournment shall be taken
forthwith. A poll demanded on any other question shall be taken at such time as the chairman of
the meeting directs.

Votes of members

On a show of hands every member present in person shall have one vote. (On a poll every
member shall have one vote in respect of each share or each hundred (Taka) of stock held by him.

In the case of joint holders, the vote of the senior who tenders a vote whether in person or by
proxy, shall be accepted to the exclusion of the votes of the other joint-holders; and for this
purpose seniority shall be determined by the order in which the names stands in the register of
members.

A member of unsound mind, or in respect of whom an order has been made by any Court having
jurisdiction in lunacy, may vote, whether on a show of hands or on a poll, by his committee or
other legal guardian, and any such committee or guardian may, on a poll vote by proxy.

No member shall be entitled to vote at any general meeting unless all calls or other sums
presently payable by him in respect of shares in the company have been paid.

On a poll votes may be given either personally or by proxy: Provided that no company shall vote
by proxy as long as a resolution of its directors in accordance with the provisions of Section 86 of
the Companies Act, 1994, is in force.

The instrument appointing a proxy shall be in writing under the hand or the appointer or of his
attorney duly authorised in writing, or, if the appointer is a corporation either under the common
seal, or under the hand of an officer or attorney so authorised.

General rules of members’ meeting:

¢ Notice to be issued on the authority specified in the articles and served in the prescribe
manner.

¢ Notice to be given to every person entitled to receive notice.

e Though notice need not be given if all entitled to attend are present, yet such notice is
issued to comply with formalities. Absence from the recorded address of a person entitled
to attend a meeting is not good reason for not serving the notice.

e Though one member may have informed the company that he is unable to remain present,
yet notice shall have to be given.
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e The proper period of meeting, (date, hour, day and place of meeting) must be stated in
notice. As per sections 78 and 79, notice must contain the name of the company.

e The nature of the business to be transacted must be disclosed in notice.

e The validity of resolution passed in a meeting may be questioned if the notice were faulty.
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e ltis essential that notice must be frank, open, clear, satisfactory and free from trickiness.

e Notice must not be contingent or conditional. It must be absolute.

¢ Notice of adjourned meeting need not be given if the meeting adjourned for less than ten
days (Regulation 56, schedule-1). In spite of the noncompliance of requirements of articles
& Act, if every member is present at the meeting & any resolution passed unanimously
which is not ultra vires the company, is valid and binding on the company, irrespective of
what notice, if any, of the meeting was given.

Quorum at members’ meeting:

Quorum is the minimum number of members required to be present personally for conducting a
valid meeting provided proxy towards quorum may be counted if permitted by the articles of
association.

Quorum as per articles:

The articles usually contain a provision regarding quorum that must be present to start the
business at a meeting. If the articles do not provide anything for the quorum, provisions of the Act
shall apply. The articles may provide expressly or by implication that quorum need not be present
throughout the meeting. The articles may also provide special majority being less than quorum
for an adjourned meeting. Section 85(2) of The Companies Act, 1994 authorises the articles to
make provision for quorum. In absence of specific provisions in the articles of a company the
provisions as mentioned in section 85(2) of The Companies Act, 1994 shall be applicable:

e two or more members holding not less than one-tenth or the total share capital paid-up or,
if the company has not a share, capital, not less than five percentin number of the members
of the company may call a meeting.

e inthe case of a private company whose number of members does not exceed six, two
members and if such number exceeds six, three members, and in the case of any other
company, five members personally present shall be a quorum.

® any member elected by the members present at a meeting may be chairman thereof;

e inthe case of company originally having a share, capital, every member shall have one vote
in respect of each, share or each hundred taka of stock held by him, and in any other case,
every member shall have one vote.

e on apoll, votes may be given either personally or by proxy.

e the instrument appointing a proxy shall be in writing under the hand or the appointer or of
his attorney duly authorised in writing or if the appointer is a corporation or a company,
either under seal or under the hands of an officer or an attorney duly authorised.

Provided that the appointment of proxy shall not be allowed in case of companies formed under
section 28 and a proxy may or may not be a member of the company.

Regulation 52 [not compulsory as per sec 17(2)] of schedule 1 of The Companies Act, 1994
provides the followings with regard to quorum:

Public company: Five members present in person are required to form quorum for general
meeting to pass ordinary resolution or special resolution or extra ordinary resolution.
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Private company: Two members presentin person are required to form quorum for general
meeting to pass ordinary, special, extra ordinary resolution.

Waiting time of quorum:

The articles of the company usually provide as to how long from the appointed time the members
are required to wait for the quorum and if no quorum is present within that time, what will happen
to the meeting. In absence of any such provision in the articles the following will be applicable:

Regulation 53 of schedule 1: If within half an hour from the time appointed for the meeting a
quorum is not present, the meeting, if called upon the requisition of members, shall be dissolved;
in any other case, it shall stand adjourned to the same day in the next week at the same time and
place, and if at the adjourned meeting a quorum is not present within half an hour from the time
appointed for the meeting, the members present shall be quorum.

Regulation 54 of schedule 1: The Board of Directors shall select one of their members as its
Chairman who shall preside at every general meeting of the Company:

Provided that the Chairman and the managing director shall not be the same person.

Regulation 55 of schedule 1: If at any meeting the Chairman is not present within thirty minutes
after the time appointed for holding the meeting, the members present shall choose someone of
their number to the chairman.

Effect of absence of quorum within waiting time:

If within 30 minutes of the time appointed for meeting or such other time as may be mentioned in
the articles, the quorum is not present, the meeting shall stand adjourned to the same time, day &
place till next week or as per provisions of the articles. A meeting called upon the requisition of
members shall stand dissolved if quorum is not present within the waiting time.

Quorum of extraordinary general meeting:

The quorums required by the provisions of articles of association usually regulate convening an
extra ordinary general meeting. As per section 87(1) three fourths majority of the members
entitled to vote present in person or by proxies are required to pass an extra ordinary resolution.
Unless the articles provide otherwise, quorum as per schedule 1 shall be required to conduct
extraordinary general meeting.

Counting of representative towards quorum:

Section 86 of The Companies Act, 1994: A company which is a member of another company may
by resolution of the directors, authorise any of its official or any other person to act as its
representative at any meeting of that other company, and the person so authorised be entitled to
exercise the same powers on behalf of the company which he represents as if he were an
individual shareholder of that other company.

Quorum must be effective:

Mere personal presence is not enough to form quorum. The quorum must be effective members
qualified to vote. Therefore, a member not qualified to vote shall not be counted for quorum.

Authentication of accounts:

1. According to Companies Act, the balance sheet, profit and loss account or income &
expenditure account shall be signed on behalf of the board of directors-

i. In case of a banking company, by the manager or managing agent, if any and three
directors where the number of directors is more than three or by all the directors, if their
number is not more than three; [Sec 189 (1)]

ii. In case of any other company, by its managing agent, manager or secretary, if any and by
not less than two directors of the company and one of whom shall be the managing
director where there is one; (Sec. 189 (1)].
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2. When the total number of directors of the company for the time being in Bangladesh is less
than the number of directors whose signatures are required by clause (i) & (ii) above, then by
all the directors in Bangladesh, or if there is only one director in Bangladesh, by such director
but in such a case, a statement by such director or directors explaining the reasons for non-
compliance of provision of section189 (1) shall have to be attached.
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3. The balance sheet, profit & loss account or income an expenditure account shall be audited.
The auditors’ report shall be attached thereto; (Sec. 183(3).

Authentication of accounts of banking company as per Banking Companies Act:

According to section 38(2) of Banking Companies Act. 1991, the balance sheet, profit & loss
account and financial report shall be signed by:

in the case of banking company incorporated in Bangladesh by the managing director or the
chief executive of the company and where there are more than three directors of the company,
by at least three of those directors, or where there are not more than three directors, by all the
directors; and

in the case of a banking company incorporated outside Bangladesh, by the manager or agent
of the principal office of the company in Bangladesh and by another officer next in seniority to
the manager or agent.

Board's report, authentication, consequences of default

As per section 184(1) there shall be attached to every balance sheet laid before a company in the
general meeting a report by its Board of directors which shall include:

o the state of the company's affairs;
e the amount, if any, which the Board proposes to carry to any reserve in such balance sheet

® material changes & commitments, if any, affecting the position of the company which has
occurred between the end of the financial year of the company to which the balance sheet
is related and the date of the report.

As per section 184(1) the Board's report and any addendum thereto shall be signed by the
chairman if authorised in that behalf by the Board or by the directors as required to authenticate
accounts of the company.

Filing of annual list of members and summary

As per section 36(1) every company having share capital shall within eighteen months from its
incorporation & thereafter once at least in every year make a list of all persons who on the day of
the first or only ordinary general meeting in the year are members of the company and of all
persons who have ceased to be members since the date of last return or in case of first return,
since the date of incorporation of the company.

Section 36(2): The following shall be stated in the list namely:
a. the names, addresses, nationality and occupation of all past and present members;

b. the number of shares held by each of the existing members at the date of return specifying
the shares transferred since the date of last return or, in the case of first return, since the
date of incorporation, by persons who are still members and by persons who have ceased
to be members respectively and also the dates of registration of such transfer; and

c. asummary distinguish between shares issued for cash and shares issued as fully or partly
paid up otherwise than in cash and specifying the following:

d. the amount of the share capital of the company, and the number of the shares into which it
is divided;
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e. the number of shares taken from the commencement of the company up to the date of the
return;

f. the amount called up on each share;
g. the total amount of calls received;
h. the total amount of calls unpaid;

i. the total amount of the sums, if any, paid by way of commission in respect of any share or
debentures, or allowed by way of discount, in respect of any shares or debentures, since
the date of the last return or so much thereof as has not been written of at the date of the
return;

j. thetotal number of shares forfeited;

k. the total amount of shares or stock for which share warrants are outstanding at the date of
the last return;

| the total amount of share-warrants issued and surrendered respectively since the date of the
last return;

m. the latest date on which the general meeting should have been held and whether it was
actually so held;

n. the number of shares or amount of stock compromised in each share warrant;

0. the names and address of the person who at the date of return are the directors of the
company and of the persons, if any, who at the said date are the managers managing
agents or auditors of the company, and the changes in the personnel of the directors,
manager managing agents since the last return together with the dates on which the tool
place; and

p. the total amount of debt due from the company in respect of all mortgage and charges
which are required to be registered with the Register under this Act.

As per section 36(3): the list & summary under section 36 shall

a. be contained in a separate part of the register of members and shall be completed within 21
days from the date of first or ordinary general meeting in that year;

b. have to be filed with the Registrar;

c. to be signed by the Managing Director and one director or if there is no managing director,
by a director and managing agent or manager or secretary;

A private limited company shall have to submit a certificate stating that it has notissued any
invitation to the public to subscribe for any shares or debentures.

The return in the form set out in Schedule X of the Act cannot filed without holding the general
meeting.

Dividends and Reserve

Regulation 96 of Schedule-I: The company in general meeting may declare dividends, but no
dividends shall exceed the amount recommended by the directors. Dividend shall be paid within
two months from the date of its declaration.

Provided that the period of two months shall not apply in case where: There is a dispute regarding
the right to receive the payment; or

The dividend has been lawfully adjusted by the company against any sum due to it from the
shareholder.
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However, clause 28 of Dhaka Stock Exchange (Listing) Regulations, 2015 states the followings:

1. The issuer of listed securities shall, within 30 (thirty) days of declaration or approval, as the case
may be, based on the written option collected from the securities holder concerned, pay off
the dividend,
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a. through transfer of cash dividend to the bank of the securities holder for depositing into the
securities holder's account:

Provided that, the securities holder will bear the applicable service charge, if any, of the securities
holder’s banker, and also that the issuer shall simultaneously issue a letter of intimation to the
securities holder containing, among others, the amount of tax deducted at source, if any, the date
and amount remitted with details of the bank through and to which bank such remittance has
been effected; or through issuance of cash dividend warrant in the name and address of the
securities holder concerned as provided in the beneficial owner's (BO) account set up in case of
dematerialised securities, or as provided by the securities holder in case of paper securities;

b. through transfer of stock dividend into the beneficial owner’s (BO) account of the
shareholder in case of dematerialised share, or through issuance and delivery of the share
certificate to the shareholder in case of paper share.

2. Anissuer of listed securities, which makes a default in complying with the provision of sub-
regulation (1), respective director/ officer shall be jointly and severally liable to pay to the
Exchange a penalty of Taka 5,000.00 (five thousand) only for every day during the default
continues:

Provided that the Exchange shall notify the fact of such default and the name of defaulting issuer
by notice or through online news of the Exchange:

Provided further that any action under this sub regulation (2) shall be without prejudice to the
action or steps taken by any other person or authority.

Regulation 97 & 98 of Schedule-I: The directors may from time to time pay to the members such
interim dividends as appear to the directors to be justified by the profits of the company. No
dividends shall be paid otherwise than out of profits [of the year or any other undistributed profits.

Regulation 99 of Schedule-I: Subject to the rights of persons (if any) entitled to shares with
special rights as to dividends, all dividends shall be declared and paid according to the amounts
paid on the shares, butif and so long as nothing is paid upon any of the shares in the company,
dividends may be declared and paid according to the amounts of the shares. No amount paid on
a share in advance of calls shall, while carrying interest, be treated for the purposes of this article
as paid on the share.

Regulation 100 of Schedule-I: The directors may, before recommending any dividend, set aside
out of the profits of the company such sums as they think proper as a reserve or reserves which
shall, at the discretion of the directors, be applicable for meeting contingencies, or for equalising
dividends, or for any other purpose to which the profits of the company may be properly applied,
and pending such application may, at the like discretion either be employed in the business of the
company or be invested in such investments (other than shares of the company) as the directors
may from time to time think fit.

Regulation 101 of Schedule-l: If several persons are registered as joint-holders of any share, any
one of them may give effectual receipts for any dividend payable on the share. Notice of any
dividend that may have been declared shall be given in manner hereinafter mentioned to the
persons entitled to share therein. No dividend shall bear interest against the company.
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Questions and Answers:

Question:  The following issues have been brought to your attention. You are requested to give
opinion with reference to the provisions of The Companies Act, 1994:

ABC Limited, a public limited company listed with the Stock Exchanges of
Bangladesh. The company follows financial year from July to June each year. The 3
AGM of the company was held on December 15, 2017. What will be the deadline for
holding the 4" AGM of the company?

XYZ Insurance Company Limited is listed with the Stock Exchanges of Bangladesh.
The Company follows financial year as defined in section 2(i) of The Companies Act,
1994. The 6" AGM of the Company was held on July 20, 2017. What will be the
deadline for holding the 7" AGM of XYZ Insurance Company Limited assuming that
the company:

i. Does not have any business or interest outside Bangladesh?

ii. Has business orinterest outside Bangladesh?

Answer: a. Considering the provisions of section 81 and 183 together, it can be said that

since July-June is the financial year of ABC Company Limited and the 3" AGM was
held on December 15, the 4" AGM may be held not, beyond December 31, 2018
to remain within one AGM in each calendar year.

b. i. As per provision of section 2(i) of The Companies Act, 1994 financial year of an
insurance company shall mean the calendar year. Therefore, financial year of XYZ
Insurance Company Limited is January to December. Hence, the 7th AGM of the
Company is to be held within September 30, 2018. i.e. within nine months from
the date of ending of the financial year [section 183(2)(i)].

ii. if the company has business or interest outside Bangladesh the 71" AGM of the
company may be held within December 31, 2018 [section 183(2)ii)].

Question:  The AGM of XYZ Company Limited was called at the factory premises situated at
about 350 km away from its registered office. On the day of the meeting the
conveners i.e. the Chairman, the Directors & the Company Secretary could not be
present in the meeting place due to reasons not within their control. The
shareholders who assembled at the factory premises found that the conveners of the
meeting were absent & the meeting place was under lock & key. The shareholders
present convened the meeting in a nearby building. They ascertained that quorum
was present, appointed one of them as the chairman for that meeting since the
Chairman and the Directors were not present within the waiting time as per articles of
association and conducted the meeting as per agenda. Everything was done
according to articles to ensure a valid meeting. They took all resolution as per agenda
of the meeting except that they approved a higher rate of dividend than the rate
recommended by the board. Please answer the followings with reference to the
relevant provisions of Companies Act 1994.

Is the AGM conducted by the shareholders valid?
Are the resolutions taken in the AGM binding on the Company?

If the chairman claims that he has postponed the meeting on the basis of a board
decision made on way to the meeting place where they were bound to halt, what will
be legal status of his claim, if he wants to hold the AGM on another date?

What else the company should do if it does not want to give cognisance to the said
general meeting?
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Answer: a. A meeting would be valid if proper notice has been given, quorum was present
and Chairman of the meeting was appointed as per articles. The presence of
Chairman/Directors/Company Secretary in the general meeting is not mandatory.

Even a retiring director who may be re-elected, his presence is also not needed.
Question arises whether a meeting can be held at a place other than place of the
meeting mentioned in the notice. It was established that meeting place may be
changed by the members assembled for the meeting. Therefore, it seems that the
meeting was valid.
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With regard to validity of the resolutions, it can be said that approval of dividend at a
rate more than the rate recommended by the board is invalid although it is approved
by all the shareholders. The board of directors at its discretion may recommend
dividend at a particular rate. The general meeting may approve the declaration of
dividend at recommended by the board or any other lower rate or disapprove the
declaration. The general meeting cannot increase the rate of dividend. Therefore, this
resolution cannot bind the company though the meeting might be validly convened.
However, other resolutions are binding on the Company.

With regard to holding the AGM on different date in view of the Chairman'’s claim that
the AGM was postponed & giving no cognisance to the AGM held without conveners,
it is essential to prove that the meeting was validly postponed. A properly convened
meeting cannot be postponed for personal reason of anybody. The members present
are entitled to ignore the notice of postponement. If there is a quorum, they may hold
the meeting as originally convened & validly transact the business. In fact, in the
above situation no formal and valid notice was served to postpone the AGM.

With regard to other option available, the Directors may claim that the AGM was not
conducted properly & take shelter of the Court to declare the meeting invalid & seek
for direction to convene a general meeting under section 85 (3) at future date.

Question: ‘A is a friend of B, C & D who are directors of XYZ Company Limited. B, C, D decided
to take ‘A" as a shareholder as well as a director with the object to utilise his expertise.
B, C, D in their board meeting allotted shares to ‘A’ and co-opted him as director,
issued share certificates, filed Return of Allotment, Particulars of Directors & Consent
Form. Accordingly, name of ‘A’ was also shown in the annual list of members. After
some years B, C & D decided to get rid of ‘A’ because ‘A" has now became burden for
the company & he ('A’) has been acting contrary to the decisions of B, C and D. Please
answer the followings in line with provisions of Companies Act, 1994:

i. Can A’ be removed from the directorship by B, C and D?

ii. Can'A’ be removed from the membership who in fact did not pay any money
against the shares issued to him?

iii. Is there any other remedy in company law to get rid of A" as desired by B, C & D?

Answer: i. IfB, C&D and any other shareholders who want to remove "A’ have over 75%
voting right together (i.e. 75% of the paid up capital), then they can remove "A" by
special resolution passed at an extraordinary general meeting to be convened by
giving 21 days' notice. According to section 106(1) & regulation 87 of schedule 1,
a director may be removed by passing special resolution before expiration of his
term of office and appoint another person in his/her place by an ordinary
resolution.

ii. With regard to removal of ‘A’ from membership it may be said that when share
certificate is issued, the name of the person appears in the share register and
annual list of members; the company has two bindings. The first one is relating to
title when share certificate is issued; it is declaration by the company to all that the
person in whose name the certificate is issued is a shareholder of the company. In
others words, the company is estopped from denying his title to the share. The
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second binding is estoppel as to payment. If the certificate states that on each of
the shares, full amount has been paid, the company is stopped from alleging that
no payment was made. It has been established that where share certificates were
issued as fully paid shares though nothing was paid on those shares, neither the
company nor the liquidator can deny that shares were fully paid & therefore the
name of the shareholder cannot be removed from the membership of the
Company.

iii. With regard to any other remedy it may be said that the company or the board,
while exercising their powers bona fide, such remedy may happen to come in case
of alteration of share qualifications, issue of right shares etc. which might cause
loss of directorship, reduction in the percentage of shares, if future amount is not
invested by "A".

Question:  The shares of a Private Limited Company are held by the shareholders as follows:

Mr. A 45%
Mr. B 35%
Mr. C 20%

The Company offered Right Shares at 1:1. Mr. C did not exercise the right offer. Mr. B
wants to subscribe the shares not taken by C. Can the Board comprising of A, B, and
C allot the unsubscribed shares to Mr. B, if Mr. A opposes the same?

Answer: The Directors cannot allot shares in a manner by which the exiting percentage of
shareholding is changed. If Mr. C regrets to accept the right offer the unsubscribed
portion must be offered to the remaining shareholders in proportion to their current
holding. Since Mr. A opposes to allot the unsubscribed shares only to Mr. B the
allotment will not be valid. Mr. B can accept the entire unsubscribed portion of shares
if Mr. A also refuses to accept the same.

Question:  The annual general meeting of a publicly traded company was called at a local hotel.
The time fixed for the meeting was 10:00 a.m. The meeting was called as per
provisions of the Companies Act, 1994. At the scheduled time of the AGM the
Chairman entered into the meeting room and found that 75 shareholders were sitting
there. As per record date data the company had 5,590 shareholders. The
Chairman asked the Company Secretary whether the quorum was present. The
Company Secretary confirmed that the quorum was present (as per articles of
association of the company presence of 50 shareholders fulfills the quorum). The
Chairman started the meeting and proceeded as per agenda. The meeting was over
within 15 minutes. When the Chairman and other shareholders were leaving the
meeting place about 250 shareholders entered into the meeting room. They
collectively held a significant portion of shares of the company and claimed that the
Chairman should have wait for 30 minutes to start the meeting. Was the meeting valid
without them? Give proper justification in favor of your answer.

Answer: A meeting will be valid when quorum is present, notice is valid & legal formalities are
fulfilled. There is no legal provision to delay the starting of business at a meeting if
the Chairman and quorum are present. The 30 minutes waiting time is allowed only
when quorum is not present (Regulation 53 of The Companies Act, 1994). According
to Regulation 55 starting of business may also be delayed by 30 minutes if the
Chairman is not present. If the Chairman is not present within 30 minute of appointed
time of the meeting, the members present may elect a Chairman among themselves
for the meeting. Therefore, demand of the 250 shareholders regarding waiting for 30
minutes to start the meeting is not valid and the proceedings of the meeting will be
valid.
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Question: 75 shareholders (holding 15% shares of the Company) out of 650 shareholders of
XYZ Company Limited submitted a requisition on January 15, 2018 for holding of an
Extra- Ordinary General Meeting in order to remove the Managing Director on some
valid grounds. On failure of the Company to call the General Meeting, the
requisitionists themselves called the meeting on April 30, 2018 at the registered
office of the Company. On the date of the meeting they found that the registered
office was kept under lock and key although it was a working day. The shareholders
held the meeting in a nearby place and adopted a resolution removing the Managing
Director. Is the resolution taken in the meeting valid? Give arguments in support of
your answer.
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Answer: Notwithstanding anything contained in the articles, the directors of a company which
has a share capital shall, on the requisition of the holders of not less than one tenth of
the issued share capital of the company upon which all calls have been paid, forthwith
proceed to call an extraordinary general meeting of the company.

The requisition must state the objects of the meeting and must be signed by the
requisitionists and deposited at the registered office of the company, and may consist
of several relevant documents, each signed by one or more requisitionists.

If the directors do not, within twenty-one days from the date of deposit of the
requisition proceed duly to call a meeting on a day not later than forty-five days from
the date of the deposit of the requisition, then the requisitionists, or a majority of
them in value, may themselves call the meeting, but any meeting so called shall be
held within three months from the date of the deposit of the requisition.

The requisitionists may hold the meeting at any suitable place if the registered office
is not made available for them. Since the meeting has been held after three months
from the date of the requisition the resolution taken in the meeting is not valid.

Question:  The Board of Directors of XYZ Company Limited, a company listed with both the
Stock Exchanges of Bangladesh, has planned to hold its meeting on June 30, 2015.
Agenda of the meeting (among others) is to recommend dividend for the year ended
December 31, 2014. The Board also planned to take the following decisions in this
regard:

To fix record date on July 9, 2015 which is a public holiday;
To fix date of the Annual General Meeting on October 15, 2015.

It is to mention that last Annual General Meeting of the company was held on June
15, 2014. You are requested to give your opinion regarding the above decisions to
be taken by the directors of XYZ Company Limited and give your recommendations,
if any. Assume that you were communicated to give your opinion on March 31, 2015.

Answer: Regarding the above planning of the Board of Directors of XYZ Company Limited
some non-compliance is noted. My advices in this regard are as follows:

As per Listing Regulations of Dhaka Stock Exchange Limited record date for
corporate entitlement will be at least 7 (seven) market days after the date of
declaration of dividend and/or holding of general meeting, if the concerned
company falls under other than Z category company. If the company is a Z category
company, the record date will be at least 14 (fourteen) market days after the date of
declaration of dividend and/or holding of general meeting. Assuming that XYZ
Company Limited falls under other than Z category company the planned record date
must be fixed in any day after seven market days and the record date also must be a
market day. In this regard other provisions of the law must be kept in mind.

As per BSEC notification the Annual General Meeting of the company shall be held
fulfilling the following conditions:
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e Within 45 working days from the date of the record date;
e Within six months from the date of closing of the accounting year; and
e Within 15 months from the date of the last AGM

Therefore, date of the AGM must be fixed considering all the relevant regulations.
Hence, the AGM shall be held within June 30, 2015.

Question:  The Directors of a company convened a Board meeting before AGM and
recommended cash dividend @ 20% & carried other business as is usually done in
such board meeting before AGM. The proposed dividend was notified to the Stock
Exchanges accordingly. But the AGM was called and adjourned for indefinite period.

i. Isthe recommended dividend payable?

ii. Isthere a default by the company with regard to the provisions of The Companies
Act, 19947

Answer: According to section 184(1)(c) the board may recommend final dividend through its
report to the members. The dividend becomes payable after the members approve it
in the General Meeting. According to regulation 96 of Schedule | of The Companies
Act, 1994 dividend shall have to be paid within two months (as per BSEC circular
within one month) shall not apply in case where:

e there is a dispute regarding right to receive payment; or

e the dividend has been lawfully adjusted by the company against any some due
from any shareholder.

This regulation is not compulsory according to sec 17(2) of the Companies Act.
Therefore, if the company’s articles do not include this regulation relating to time for
payment; even if provision for the proposed dividend is made in the accounts, yet it
will not become a liability of the company because the same has not been approved
by the shareholders in the General Meeting.

The Chairman may, with the consent of the meeting adjourn the meeting. A valid
adjournment cannot go beyond the date whichever date falls earlier determined in
the following way:

e Last day of the calendar year or
e Last day of 15 months from the date of previous AGM or

e Last day of nine months (in case of company having interest outside Bangladesh
12 months) from the date of close of accounts. As per BSEC circular the duration is
six months.

If there is no objection of adjournment, shareholders have to wait till the date which
falls earlier determined in above way. If the adjourned meeting is not convened
within the date, shareholders may give requisition for EGM.

In order make dividend a liability to the company, two or more members holding not

less than one tenth of the paid up capital may submit a requisition under section 84 to
hold EGM to approve the dividend or they may apply to the court under section 83(3)
to hold the annual general meeting, if they think that adjournment was not valid.

Question:  The following issues have been brought into your attention for your opinion. You are
requested to give your expert opinion in accordance with the provisions of The
Companies Act, 1994:

ABC Company Limited circulated the notice of the Annual General Meeting dated
March 1, 2018. Actually the notice was circulated on March 3, 2018 mentioning that
the AGM will be held on March 12, 2018. The company has 250 shareholders. On the
date of the meeting two shareholders having their voting right raised the issue that
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the meeting was not convened complying with the provisions of The Companies Act,
1994.

Max Company Limited circulated the notice of the Extraordinary General Meeting
dated April 15, 2018 mentioning that the EGM will be held on May 3, 2018 for
passing some special resolutions. The agenda and proposed resolutions were
circulated along with the notice. The company has 150 shareholders. On the date of
the meeting ten shareholders having 4% of the voting right in the company raised the
issue that the meeting was not convened complying with the provisions of The
Companies Act, 1994.
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The Annual General Meeting of Alfa Company Limited (a public limited company)
was held on was held on May 31, 2018 complying with the relevant rules and
regulations. Out of 45 shareholders 24 shareholders were presentin the AGM. The
meeting was conducted as per agenda. When the agenda on retirement and re-
election of directors was placed for discussion around 4 shareholders (holding 9.85%
of the issued capital) requested the Chairman to elect one them namely Muzahid
Chowdhury as a director of the company. The Chairman refused the proposal. Then
those shareholders demanded poll for electing Mr. Muzahid Chowdhury as a director
of the company. The Chairman did not take the demand for poll into his cognisance.
The aggrieved shareholders challenged the proceedings of the meeting.

Answer: a. As per provisions of section 85(1) of The Companies Act, 1994 notwithstanding
anything contained in the articles of association of a company 14 days’ notice shall
be given for calling an annual general meeting. However, AGM may be called
giving shorter notice if all the members entitled to attend and vote thereto agree
in writing to hold the AGM with shorter period of notice. In the stated situation
since two shareholders have raised objection holding of the AGM will not be valid.

b. As per provisions of section 85(1) of The Companies Act, 1994 notwithstanding
anything contained in the articles of association of a company 21 days’ notice shall
be given for calling a general meeting. However, general meeting/EGM may be
called giving shorter notice if the members holding at least 95% paid up shares of
the company entitled to attend and vote thereto agree in writing to hold the EGM
with shorter period of notice. In the stated situation since shareholders holding
96% paid up shares of the company agreed (assuming that in writing) to hold the
EGM,; there is no legal issue to hold the meeting.

c. As per provisions of section 85(1)(c) of The Companies Act, 1994 five members
present in person or by proxy or the chairman of the meeting or any member or
members holding not less than one-tenth of the issued capital which carries voting
rights shall be entitled to demand a poll. In the stated situation the demand of 4
shareholders holding 9.85% of the issued capital of the company is not valid.
Hence, all the proceedings of the AGM will be valid and there is no obligation to
appoint Mr. Muzahid Chowdhury as a director of the company.
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Corporate Laws and Practice

MAINTENANCE OF BOOKS OF ACCOUNT AND AUDIT

The directors shall cause to be kept proper books of account with respect to -

e all sums of money received and expended by the company and the matters in respect of
which the receipts and expenditure take place,

e all sales and purchases of goods by the company,
e the assets and liabilities of the company,
e costaccounts, where applicable.

The books of account shall be kept at the registered office of the company or at such other place
as the directors shall think fit and shall be open to inspection by the directors during business
hours.

The directors shall from time to time determine whether and to what extent and at what times and
places and under what conditions or regulations the accounts and books of the company or any
of them shall be open to the inspection of members not being directors, and no member (not
being a director) shall have any right of inspecting any account or book or document of the
company except as conferred by law or authorised by the directors or by the company in general
meeting.

The directors shall, as required by Sections 183 and 184 of the Companies Act 1994, cause to be
prepared and to be laid before the company in general meeting such profit and loss accounts,
(income and expenditure accounts) balance-sheets, and reports as are referred to in those
sections.

The profit and loss account shall (in addition to the matters referred to in sub-section (2) of Section
185 of the Companies Act, 1994,) show, arranged under the most convenient heads, the amount
of gross income, (diminished in the case of a banking company by the amount of any provision
made to the satisfaction of the auditors for bad and doubtful debts) distinguishing the several
sources from which it has been derived, and the amount of gross expenditure distinguishing the
expenses of the establishment, salaries and other like matters. Every item expenditure fairly
chargeable against the year's income shall be brought into account so that a just balance of profit
and loss may be laid before the meeting and, in cases where any item of expenditure which may
in fairness be distributed over several years has been incurred in any one year, the whole amount
of such item shall be stated, with the addition of the reasons why only a portion of such
expenditure is charged against the income of the year.

A balance-sheet shall be made out in every year and laid before the company in general meeting
made up to a date not more than six months before such meeting. The balance-sheet shall be
accompanied by a report of the directors as to the company's affairs, and the amount which they
recommend to be paid by way of dividend, and the amount (if any) which they propose to carry to
a reserve fund.

A copy of the balance-sheet and report shall, fourteen days previously to the meeting, be sent to
the persons entitled to receive notice of general meetings in the manner in which notices are to
be given hereunder.

The directors shall in all respects comply with the provision of Sections 181 to 191 of the
Companies Act, 1994, or any statutory modification thereof for the time being in force.

Audit

Auditors shall be appointed and their duties regulated in accordance with Sections 212 and 213 of
the Companies Act, 1994 or any statutory modification thereof for the time being in force.
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DIRECTORS

Meaning and number of directors

Directors are persons elected by the shareholders from among themselves for the purpose of
managing the business of the company. In a public company, there is a separation of ownership
from control. To protect the interest of the company and of the shareholders, there must be
directors. Section 90 (1) states that every public company and a private company which is a
subsidiary of a public company shall have at least three directors. Every private company other
than a private company mentioned in sub- section (1) shall have at least two directors.
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Appointment of directors

There are certain mandatory provisions which must be observed while appointing directors in the
case of public limited companies. For private companies, it is usual that the articles provide the
mode of appointment of the directors. But they have to look for the provisions applicable both for
the public as well as private companies. The provisions for appointment of directors in public
limited companies are:

e Every company shall have at least three directors [(sec. 20(1)].

e Only natural persons can be appointed directors [sec.90 (3)].

e The directors shall be appointed by the members in general meeting [91(1) ©].
e Causal vacancy may, however, be filled up by the directors [91(1) ©].

e The duration of office of a director shall be liable to determination at any time by retirement
in rotation [91(2)].

e A consentin writing by persons to act as directors must be filed with the registrar [92(1) (a)].

e A consent of directors to take qualification shares must be filed with the registrar or sign the
memorandum of association by taking qualification shares [92(1)(b)].

e Asigned consent to act as director should accompany the proposal for directorship to the
company (93).

e Adirector away from Bangladesh for a consecutive period of at least three months may
appoint his alternate director if so authorised by the article or by a resolution of the general
meeting ?(sec. 101).

Restrictions on appointment

Section 92 of the Companies Act lays down that a person shall not be capable of being appointed
director of a company by the articles and shall not be named as a director or proposed director of
a company or in relation to any intent company in any prospectus issued by the company or in any
statement in lieu of prospectus filed by or on behalf of a company unless before the registration
of the articles or the publication of the prospectus, or the filing of the statement in lieu of
prospectus, as the case may be, he has by himself or by his agent authorised in writing:

e Signed and filed with the registrar to consent in writing to act as such director ; and
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e In the case of companies having a share capital either signed the memorandum for a
number of shares not less than his qualification shares ; or taken from the company and
paid or agreed to pay for his qualification shares; or signed and filed with the registrar a
contract in writing to take from the company and pay for his qualification shares ; or made
and filed with the registrar and affidavit to the effect that a number of shares not less than
his qualifications shares are registered in his name.

On the application for registration of the memorandum and articles if any, of a company, the
applicant shall file with the registrar a list of the persons who have consented to be directors of the
company, and, if this list contains the name of any person who has not so consented, the applicant
shall be liable to a fine not exceeding two thousand taka.

The above provisions shall not apply to the appointment of the chief executive, by whatever name
called, of any insurance company or a banking company as a director of that company if the
articles; thereof provides for such appointment.

Qualification shares

The articles of a company usually fix a minimum number of shares which every director must
subscribe in order to become a director. This minimum number is known as the qualification
shares. It is the duty of every director who is required by the articles to hold a specified share
qualification and who has not already qualified himself accordingly, to obtain his qualification
within two months after his appointment or such shorter time as may be fixed by the articles [sec
97(1)]. If, after the expiration of the period mentioned in sub-section (1) any such unqualified
person acts as a director of the company, he shall be liable to a fine not exceeding two hundred
taka for every day between the expiration of the said period and the last day on which it is proved
that he acted as a director (both days inclusive) [sec. 97 (2)]

Disqualifications of directors

According to section 94, a person shall not be capable of being appointed as director of a
company, if-

e he has been found to be of unsound mind by a competent court and the finding is in force;
or

e heisan undercharged insolvent; or
e he has applied to be adjudicated as an insolvent and his application is pending; or

e he has not paid any call in respect of shares of the company held by him, whether alone or
jointly with others, and six months have elapsed from the last day fixed for the payment of
the call ; or

e heisaminor.
A company may inits articles provide additional grounds for disqualification of a director.

Vacation of office of director

Under section 108 of the Companies Act, the office of a director shall become vacant under the
following circumstances:

o if he fails to obtain within the due time or at any time thereafter ceases to hold, the
qualifications shares, if any, necessary for his appointment; or

e if heisfound to be of unsound mind by a competent court; or
e ifheis adjudged aninsolvent; or

e if he fails to pay calls made on him in respect of shares held by him within six months from
the date of such calls being made; or
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e if he or any firm of which he is a partner or any private company of which he is a director,
without the sanction of the company in general meeting accepts or holds any office of profit
under the company other than that of a managing director or manager or a legal or
technical adviser or a banker; or

o if he absents himself from three consecutive meeting of the directors or from all meetings of
the directors for a continuous period of three months, whichever is the longer, without
leave of absent from the Board of Directors; or
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e if he or any firm of which he is a partner or any private company of which he is a director
accepts a loan or guarantee from the company in contravention of section 103; or

e if he acts in contravention of section 105.

Loan of director

Section 103 (1) states that no company, other than a lending company mentioned below shall
make any loan or give any guarantee or provide any security in connection with a loan made by a
third party to-

e Any director of the leading company.
e Any firm in which any director of the lending company is a partner.
e Any private company of which any director of the lending company is a director or member.

e Any public company, the managing agent, manager or director where of is accustomed to
act in accordance with the directions or instructions of any director of the lending company.

Provisions of this section shall not apply to the making of a loan or giving of any guarantee or
providing any security by a lending company if such company is a banking company or a private
company not being a subsidiary of a public company, or if such company as a holding company
makes the loan or gives the guarantee or provide the security to its subsidiary ; and the loan is
sanctioned by the Board of Directors of any company and approved by the general meeting and,
in the balance sheet, there is a specific mention of the loan, guarantee or security, as the case may
be [sec.103 (2)]. However, in no case the total amount of the loan shall exceed 50 % of the paid
up value of the shares held by such director if his own name. In the event of any contravention of
sub-section (1), every person who is a party to such contravention including in particular any
person to whom a loan is made or on whose behalf a guarantee is given to or security provided,
shall be punishable with the fine which extend to five thousand taka or simple imprisonment for
six months in lieu of fine and shall be liable jointly and severally to the lending company for
the repayment of such loan or for making good any sum which the lending company may be
called up to pay under the guarantee given or security provided by the lending company. The
provisions of this section shall apply to any transaction represented by a book debt which was
from its inception in the nature of a loan or an advance.

Director not to hold office of profit

No director or firm of which such director is a partner of private company of which such director is
a Director shall, without the consent of the company in general meeting, hold any office of profit
under the company except that of a managing director or manager or a legal or technical adviser
or a banker (Section-104).
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Removal of directors

A company may remove any shareholder director before the expiration of his period of office by
extraordinary resolution and may by ordinary resolution appoint another person in his stead and
the person so appointed shall be subject to retirement at the same time as if he had become a
director on the day on which the director in whose place he is appointed was last elected director.
A director so removed shall not be re-appointed a director by the Board of Directors (Section -
106).

Restrictions on power of directors

The directors of a company or of a subsidiary company of a public company shall not, except with
the consent of the company concerned in general meeting sell or dispose of the undertaking of
the company; and Remit any debt due by a director (Section-107)

Appointment of managing director
Section 110 states that-

e A company shall not appoint or employ any individual as its managing director for a term
exceeding five years at a time.

e Any individual holding, at the commencement of this Act, the office of the managing
director in a company shall, unless his term expires earlier, be deemed to have vacated his
office immediately, on the expiry of five years from the commencement of this Act.

¢ Nothing contained in sub-section (1) shall be deemed to prohibit the re-employment or the
extension of the term of office of any person as managing director for a further period not
exceeding five years on each occasion. However, no such re-appointment, re-employment
or extension of term of office shall be made without the consent of the company in general
meeting.

LIQUIDATION
Section overview

e Winding up, or liquidation, is the process of terminating the life of a company and is carried
out by a liquidator.

e A company is most likely to be wound up where it has become insolvent.

e Liquidation may proceed as a members' voluntary winding up (where the company is
solvent) or as a creditors' voluntary winding up.

e Alternatively, liquidation may be imposed compulsorily on the company by the court.

e The liquidator is bound to realise the company's assets and apply the proceeds in a
particular order, including distributing any surplus to contributories once creditors have
been satisfied.

Members’ voluntary winding up

The provisions contained in section 292 to 296 (both inclusive), shall apply in relation to a
members voluntary winding up.

Subject to the requirement for a declaration of solvency (see below), the members may resolve to
wind up the company

e By ordinary resolution where the articles provide for dissolution on the expiry of a fixed term
or the happening of a specified event (this is rare)

e By special resolution for any reason whatsoever
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The winding up is deemed to commence when the resolution is passed and notice must be given
in the Gazette within 14 days.

A voluntary winding up is a members' voluntary winding up only if the directors make and deliver
to the registrar a declaration of solvency (section-290).

This is a statutory declaration that the directors have made full enquiry into the affairs of the
company and are of the opinion that it will be able to pay its debts in full, together with interest (at
the applicable rate), within a specified period not exceeding 12 months. Itis a criminal offence
punishable by fine or imprisonment for a director to make a declaration of solvency without
having reasonable grounds for it.
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The declaration must

e Be made by all the directors or, if there are more than two, by a majority of them.

¢ Include a statement of the company's assets and liabilities as at the latest practicable date
before the declaration is made.

The declaration must be:
e Made not more than five weeks before the resolution to wind up is passed, and
o Delivered to the registrar within 15 days after the meeting (section- 88).

The company may appoint a liquidator by passing an ordinary resolution to that effect. If the
liquidator later concludes that the company will be unable to pay its debts, he must call a meeting
of creditors and lay before them a statement of assets and liabilities.

In a members' voluntary winding up the creditors play no part, since the assumption is that their
debts will be paid in full. However, a members' voluntary liquidation may become a creditors'
voluntary liquidation where the liquidation process is not progressing to the satisfaction of the
company's creditors.

Creditors' voluntary liquidation

The provisions contained in sections 298 to 305, both inclusive, shall apply in relation to a
creditors voluntary winding up.

Where a company intends to wind up voluntarily (and passes an ordinary or special resolution to
that effect as the case may be) but the directors are unable to make a declaration of solvency, the
liquidation proceeds as a creditors' voluntary winding up, even if in the end the company pays its
debts in full. Despite its label, this type of liquidation is not initiated by the creditors.

The company must convene a meeting of creditors within 14 days of the proposed members'
resolution to wind up the company, giving at least seven days' written notice of this meeting. The
notice must be advertised in the Gazette and two local newspapers. The notice must either

e Give the name and address of a qualified insolvency practitioner to whom the creditors can
apply before the meeting for information about the company, or

e State where a list of creditors can be inspected.

One of the directors presides at the creditors' meeting and lays before it a full statement of the
company's affairs and a list of creditors with the amounts owing to them. The members and the
creditors are entitled to nominate a liquidator. If the creditors nominate a different person to be
liquidator, their choice prevails over the nomination by the members. If they do not appoint one,
it will be the members' nominee who will take office. The creditors may also appoint a liquidation
committee to act with the liquidator.

It may be the case that the members' nominee takes office as liquidator pending the creditors'
meeting. During this period the powers of the members' nominee as liquidator are restricted to
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e Taking control of the company's property

e Disposing of perishable or other goods which might diminish in value if not disposed of
immediately, and

e Doing all other things necessary for the protection of the company's assets.

This prevents an obliging liquidator selling assets to a new company formed by the members of
the insolvent company, in order to defeat the claims of the creditors at minimum cost and enable
the same people to continue in business until the nextinsolvency supervenes. Such a transaction is
referred to as 'centrebinding' following Re Centrebind Ltd 1966.

e Re Centrebind Ltd 1966

The facts: The directors convened a general meeting, without making a statutory declaration of
solvency, but failed to call a creditors' meeting for the same or the next day, for which they were
liable to pay a small fine. The liquidator chosen by the members had disposed of the assets
before the creditors could appoint a liquidator. The creditors' liquidator challenged the sale of
the assets (at a low price) as invalid.

Decision: The first liquidator had been in office when he made the sale and so it was a valid
exercise of the normal power of sale.

If the members' liquidator wishes to perform any other act, he will have to apply to the court for
leave.

Compulsory liquidation

A company may be obliged to wind up by the court on the petition of, usually, a creditor or
member. It tends to be a less straightforward and more time-consuming and expensive process
than a voluntary winding-up. Around 90% of all compulsory liquidations follow a creditor’s petition
and most of these are on the grounds of the company's insolvency.

A petition may be brought for a compulsory winding up on one of the following statutory grounds
(Section- 241), the most significant of which are:

Ground Explanation

That the company is A creditor must (in petitioning on the grounds that the company is
unable to pay its debts unable to pay its debts) show either

(Section-242) That he is owed more than Tk 500 and has served on the company at its

registered office a written demand for payment and the company has
neglected, either to pay the debt or to offer reasonable security for it within
21 days, or

That he has attempted to enforce a judgment against the company by
execution on the company's property but it has failed to satisfy the debt, or

That, taking into account the contingent and prospective liabilities of the
company, itis unable to pay its debts as they fall due or that its assets are less
than its liabilities.

That it is just and This ground is usually relied on by a member who is dissatisfied with the
equitable to wind up the  directors or controlling shareholders over the management of the company
company (for example, where there is management deadlock or where relations within

a quasi-partnership break down). It must be shown that no other remedy is
available. (This provision was discussed in Chapter 6.)
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A member’s petition to wind up the company on the grounds that it is just and equitable to do so,
will only be considered if the company is solvent (otherwise he has nothing to gain from it) and he
has been a registered shareholder for at least six of the last 18 months prior to the petition
(subject to some exceptions).

The DTI may petition for the compulsory winding up of a company
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If a public company has not obtained a trading certificate within one year of incorporation

Following a report by DTl inspectors thatitis in the public interest and just and equitable for the
company to be wound up.

On a compulsory winding up, the court will usually appoint the Official Receiver (an officer of the
court) as liquidator, although he may be replaced by an insolvency practitioner at a later date. The
Official Receiver must investigate (s 132) the causes of the failure of the company, and generally,
its promotion, formation, business dealings and affairs.

The liquidation is deemed to have commenced at the time (possibly several months earlier) when
the petition was first presented, with the following consequences:

e Any disposition of the company's property and any transfer of its shares subsequent to the
commencement of liquidation is void unless the court orders otherwise.

e Any legal proceedings in progress against the company are halted (and none may be
commenced) unless the court gives leave.

e Any seizure of the company's assets after commencement of liquidation is void.

e The employees of the company are automatically dismissed and the liquidator assumes the
powers of management previously held by the directors.

e Anyfloating charge crystallises.

e The assets of the company may remain the company's legal property but under the
liquidator's control, unless the court orders the assets to be vested in the liquidator.

e The business of the company may continue, but it is the liquidator's duty to continue it with
a view only to realisation, for instance by sale as a going concern.

Worked example: Petition for compulsory liquidation

A has sold goods worth CU 29,567 to B on credit. B Ltd has exceeded the credit terms extended
and A has presented B Ltd with a written demand to their registered office, which B Ltd has not
responded to after a month. B Ltd have sold on the goods which they purchased from A and do
not dispute the value of the invoice.

What action can A take?

A can petition the court for the compulsory winding up of the company because the company has
failed to satisfy its demand for a debt of over CU750 within 21 days. He will petition on the ground
that the company is unable to pay its debts.

Interactive question 1: Insolvency [Difficulty level: Exam standard]

Zorro Ltd incorporated 15 years ago and is in the business of supplying pet foods and products to
small retailers. After 13 successful years it borrowed CU150,000 to expand its premises and the
loan was secured by a fixed charge on those premises. Due to a nearby out-of town retail park
completed 18 months ago, Zorro Ltd has suffered a significant downturn in its business. One of its
regular suppliers of Bunny Mix, who often extended credit terms over short periods and who was
also suffering due to the new retail park, has recently tried to recover a debt of CU1,725 against
the company but he has received no reply to his latest written demand 25 days ago. He is
seriously concerned that he will never see his
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CU1,725 again but he would rather see Zorro Ltd recover its fortunes in spite of the retail park.
Can he petition the court for a compulsory winding up?
Can he appoint an administrator in the hope that the company can be rescued?
The role of the liquidator
Once a liquidator is appointed, whether in a voluntary or a compulsory winding up, his role is to:
e Settle the list of contributories (i.e. members who have a liability to contribute in the event of
a winding up)
e Collect and realise the company's assets Discharge the company's debts

e Redistribute any surplus to the contributories according to the entitlement rights attached to
their shares.

On his appointment, the powers of the directors cease save to the extent that they are
permitted to continue by the liquidator or (in a voluntary winding up) by the company or creditors
as appropriate.

Once the liquidation is complete, the liquidator must act as follows.

In a voluntary winding up, he must prepare an account showing how the winding up has been
dealt with and lay it before a meeting of the members and/or creditors. Within the following week
he should then file details with the Registrar who will enter the details on the company's file and
the company will be deemed to be dissolved three months thereafter.

In a compulsory winding up the liquidator must go back to the court which then makes an order
dissolving the company. He then files the order and the Registrar records on the company file that
the company is dissolved as from the date of the order.

Priorities on liquidation

A liquidator in a compulsory winding up must, and in a voluntary winding up is likely to, adhere to
the following prescribed order for distributing the company's assets:

1. Costs Including the costs of getting in the assets, liquidator's
remuneration and all costs incidental to the liquidation procedure

2. Preferential debts Employees' wages due within four months (max CU800 per
employee) Accrued holiday pay

Contributions to an occupational pension fund These rank equally

3. Floating charges Subject to ring-fencing (see below)
4. Unsecured ordinary A certain percentage of assets is 'ring-fenced' for unsecured
creditors creditors where there is a minimum fund for distribution of

CU10,000, namely 50% of the first CU10,000 of floating charge
realisations and 20% of the floating charge realisations thereafter

5. Deferred debts For example dividends declared but not paid and interest accrued
on debts since liquidation

6. Members Any surplus (meaning that the company is in fact solvent) is
distributed to members according to their rights under the articles
or the terms of issue of their shares.

Note that secured creditors with fixed charges (and indeed floating charges) may appoint a

receiver to sell the charged asset, passing any surplus to the liquidator. In the event of a shortfall
they must prove for the balance as unsecured creditors.
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Interactive question 3: Priorities on liquidation [Difficulty level: Exam standard]

Buffers Ltd has an issued share capital of 5,000 x CU1 shares and is in compulsory liquidation. The
liquidator has a fund of CU8,500 available for distribution and needs to distribute the fund to
settle the following claims so far as possible:
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e The directors declared a dividend of 10p, six months ago but it has not been paid.

e The liquidation costs, including remuneration, amount to CU2,500

e Moneylender plc had a floating charge over the company's stock in trade which has now
crystallised and the value is CU4,000

e The company's employees have been paid, with the exception of some accrued holiday pay
worth CU1,200

e Mr. Staples, the local stationery supplier is an unsecured creditor and is owed CU830.
It is clear that there will not be a surplus for distribution to the members.
i. which debt will be discharged first?
ii. will Mr Staples receive all of the money owed to him?
iii. will the members receive the dividend?
iv. do the ring-fenced provisions apply?

Following dissolution of a company (by whatever means) its property vests in the Crown as bona
vacantia (s 1012 CA '06), which means that there is no known person entitled to it. However the
Crown has the power to disclaim it, in which case any interested person may apply to the court to
have the property vested in them on such terms as the court sees fit.

INDIVIDUAL VOLUNTARY ARRANGEMENTS
Section overview

e Anindividual voluntary arrangement ('IVA') is an arrangement available to an individual
(including sole traders and partners) to reach a compromise with his creditors, with the aim
of avoiding bankruptcy.

e |VAs are governed by the Bankruptcy Act 1997 and supervised by licensed insolvency
practitioners.

Sole traders and partners may well wish to pursue the option of an IVA in order to protect the
survival of their business. An IVA normally provides for the debtor to pay reduced amounts
towards his total debt over a period of, usually, five years. Once approved, an IVA binds all of the
debtor’s creditors and none may pay petition for bankruptcy.

The procedure

The individual, or more likely his nominee (who must be a licensed insolvency practitioner),
submits proposals to court, together with the nominee's comments on their chances of success, in
an application for an interim order. Once an interim order is made, creditors cannot take any
action against the debtor pending the creditors’ meeting. Effectively a moratorium on actions
against the debtor is put in place (although a secured creditor may continue to enforce his
security against the debtor). The nominee must call this meeting to be held within 14 days of the
notice, which notice must include:

The proposals and the nominee's comments thereon
A list of creditors

A statement of affairs, i.e. a list of the debtor's assets and liabilities
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Details of the meeting including a form of proxy.

The creditors may reject the proposals or accept them (with or without modification) by a majority
of 75% in value of those creditors who vote, either in person or proxy. Once approved, a
supervisor is appointed (who is usually the nominee) to be responsible for supervising the scheme
and distributing sums to the creditors. Upon completion of the IVA, assuming all its terms are
complied with, the debtor is fully discharged from all liabilities contained in it.

Application may be made to the court on the basis that the terms of the IVA are unfairly prejudicial
to a creditor or that there has been some material irregularity in relation to a meeting of the
creditors. In addition, a creditor may petition the court for bankruptcy in exceptional
circumstances, for example where the debtor fails to comply with the terms of the IVA.

Advantages and disadvantages of an IVA

The advantages of an IVA are as follows:

For the individual The sole trader is permitted to continue in business and to operate a

normal bank account (but without an overdraft facility)

There is flexibility in drawing up the proposals to suit his personal and
financial circumstances

He does not suffer the restrictions that would be imposed by bankruptcy,
for example not being able to act as a director of a limited company

Details of IVAs are not published in the press as are details of bankruptcy

For the creditor It is essential that an IVA is considered as it is likely to give greater
satisfaction to creditors than bankruptcy would

The costs of administering an IVA are significantly less than bankruptcy,
thus enabling a higher return to creditors

However, there are some disadvantages, namely

The period of an IVA is usually five years which is longer than the three years applicable in
bankruptcy

There is no opportunity for a trustee in bankruptcy to investigate the debtor’s actions or the
possibility of hidden assets.

Note that the debtor's home and assets are still at risk unless excluded from the IVA and that if
the terms of the IVA are not complied with, he may still be made bankrupt.

Bankruptcy
Section overview

A person may become bankrupt either by petitioning the court himself or by his creditor
petitioning the court for bankruptcy.

Bankruptcy is effectively the equivalent for a sole trader or partnership (or other individual) of a
compulsory winding up in the case of a company.

It should be considered as a last resort after IVAs.
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The procedure

A petition is presented to the court either
e By theindividual or

e By an unsecured creditor who is owed CU750 or more (at the time the petition is presented)
or
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e By the supervisor of, or any person bound by, an approved IVA

The court hearing will normally take place at least 14 days after the service of the petition to give
time for the debtor to file objections and for creditors to attend. If the court is satisfied that the
debtoris unable to pay his debts as and when they fall due, it will make a bankruptcy order.

Where the debtor himself petitions for bankruptcy, the court will not make a bankruptcy order
where

e The total unsecured bankruptcy debts would be less than CU20,000
e The estate would be at least CU2,000

e The debtor has not, in the previous five years either been made bankrupt or entered into a
composition or scheme with his creditors, and

¢ It would be appropriate to appoint someone to make a report which may lead to approval
of an IVA.

The reason for this provision (which does not apply where a creditor petitions for bankruptcy) is to
discourage bankruptcy, in favor of an IVA, where there is this level of value in the estate as against
the total debt.

Where a creditor petitions for bankruptcy, he will be able to show that the debtor is unable to pay
his debts, if he can show that

e He has served a statutory demand on the debtor that has not been satisfied or set aside
within 21 days or

e His attempts to enforce a judgment order have not been satisfied.

The creditor may present a petition within the three-week period following service of a statutory
demand where the value of the property is likely to be diminished significantly during that period.
In such cases an interim receiver is appointed, rather like a provisional liquidator. However, if a
bankruptcy order is made, the debtor becomes an undischarged bankrupt and the order is
advertised in the Gazette and in a local and/or national newspaper.

Also from the date of the order, the Official Receiver is appointed to administer the bankruptcy
and to act as trustee of the bankrupt's estate, unless an insolvency practitioner is appointed to act
as trustee (which is likely where the estate is sufficient to pay his fees and the creditors). The
Official Receiver must investigate the debtor's financial affairs and must report to his creditors,
and may report to the court. He will also give notice of the bankruptcy order to local authorities,
utility suppliers, the land registry and any other relevant bodies or organisations. He must act to
maximise the funds available to satisfy the creditors and then pay creditors with provable debts in
a prescribed order, similar to the compulsory winding up of a company. If there is insufficient
money available to pay all unsecured creditors, the trustee in bankruptcy will declare a dividend,
i.e. so many pence in the pound, so that the creditors receive part-payment of their debts.

The effect of bankruptcy

Regardless of who petitions the court, once a bankruptcy order is made, the debtor becomes an
undischarged bankrupt and is subject to a number of personal restrictions, for example
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He cannot act as a director of a company or an insolvency practitioner

e he faces criminal liability for failure to provide information or co-operate with the Official
Receiver by handing over his property, for example.

e he may practice as a chartered accountant only if he informs all persons concerned that he is
a bankrupt.

From the date of the petition, any payment of money or disposition of property is void unless
approved by the court. The court may stay any action against the debtor from the date of the
petition and, generally speaking, the bankrupt can no longer be sued by his creditors once the
order is made. There are exceptions however, for example a secured creditor can still enforce his
security.

Most importantly, the bankrupt's estate automatically vests in the trustee in bankruptcy as soon as
he is appointed and, from the time the order is made, the Official Receiver act as receiver and
manager of the estate and must protect it pending the appointment. Such vesting occurs
automatically and does not need any written contract or transfer of rights or property.

Note that the bankrupt's 'estate’ is defined to exclude

¢ such tools of the trade and other items as are necessary for use personally in his
employment, business or vocation.

e such clothing and household provisions as are necessary to satisfy the basic domestic needs
of the bankrupt and his family

e property held by the bankrupt on trust for another person

e certain tenancies protected in some way by legislation The estate is vested subject to the
rights of secured creditors.

Distribution to creditors

The trustee in bankruptcy must require the creditors to prove their debts (which they do by
completing proof forms) and he will then rank them according to the prescribed order and make
payments accordingly. The order is as follows:

1. Costs The costs of realising the estate, the remuneration of the trustee and
incidental expenses

2. Pre-preferential As provided by certain statutory provisions, for example funeral debts
expenses where the bankrupt is deceased

3. Preferential debts Remuneration of employees for up to four months subject to a maximum

of CU800 Sums payable in connection with occupational pension schemes
Accrued holiday pay

4. Ordinary debts Where the fund is insufficient to pay all unsecured creditors they rank
equally

5. Interest Creditors may prove for interest up to the date of bankruptcy (and
therefore only if all preferential and ordinary creditors have been paid in
full)

6. Postponed debts For example a debt owed to the bankrupt's spouse

7. Surplus Any surplus is returned to the bankrupt (this is of course unlikely)

Once the trustee has completed the distributions, he reports to the creditors who will usually
release him from his trusteeship.
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Discharge of bankruptcy

One year after the bankruptcy order, a bankruptcy is discharged (although he may be made
subject to a bankruptcy restrictions order or undertaking for between 2 and 15 years where he
was culpable to some extent for his insolvency). This means that all his debts are treated as
discharged, all personal restrictions are lifted and effectively his slate has been wiped clean.
However, there may remain a certain stigma attached to a discharged bankrupt and his credit
history will have been damaged.
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Procedure for formation and registration of a company

The procedure for formation and registration of companies under the Companies Act, 1994, is laid
down below:

i. when the Promoters desire to form a company, at first they will have to select its name and will
apply to the Registrar for name clearance where applicable.

ii. the Promoters may primarily select the name of their proposed company through searching the
list of companies by the use of https://roc.gov.bd/ website.

iii. the deed of settlement/minutes of the first meeting of the promoters may be prepared in
plane paper and then to be signed by all of them and amongst others it must contain the
name, address and occupation of the authorised person with his connection with the proposed
company who will apply for the clearance of name.

iv. after obtaining the name clearance the Promoters shall prepare and print the Memorandum
and Articles of Association which shall be signed by them before at least two witnesses.

v. the Promoters shall submit Memorandum and Articles of association of the company along
with required information and documents such as form |, IX, Xll in the registration portal of the
RJSC. After submission of the documents and information a pay slip will be generated for
payment of registration fees, stamp duties on the basis of authorised capital of the company to
be paid to the assigned bank account of RISC. After payment of fees hard copies of the
documents are to be submitted to the RJSC accordingly.

Documents to be prepared and submitted

For registration, the preparation and the filling of certain documents are necessary. These
documents are to be filled with the Registrar of Joint Stock Companies together with the requisite
fees. The documents to be delivered are the following:

i. memorandum of association signed by each subscriber and dated. The signatures of the
subscribers must be witnessed by a third person. Each of the subscribers undertakes to
subscribe for one or more shares of the company.

ii. articles of association signed, dated and witnessed as for the Memorandum (and by the same
subscribers).

iii. a statutory declaration of compliance by an advocate entitled to appear before High Court
who is engaged in the formation of a company or by a person named in the articles as a
director, manager or secretary of the company to the effect that the requirements of the Act as
to registration have been complied with [(Sec. 25 (2)].

iv. notice of situation of registered office (Sec. 77).
v. particulars of Directors, Managing Agent, Managers (Sec. 115).
vi. a list of persons who have consented to become directors (5.92).

vii. a written consent of the directors to act (5. 92). This does not apply to a private company.
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Thereafter the proper stamp duty for registration has to be paid and the Registrar then enters the
name of the company on the register of companies and issues a certificate of incorporation. The
company then comes into existence as legal person.

Effect of registration

After registration of the company, it takes the shape of an incorporated organisation under the
name mentioned in its memorandum. This organisation is empowered to perform all the works of
an incorporated company. It acquires the permanent inheritance and it shall have a common seal.
The liability of its members is limited by shares. Upon incorporation of the company it is treated as
a juristic person and it shall have a registered office.

Expert knowledge of memorandum and articles

The memorandum and articles of association, bound generally in one booklet form, are the
charter of the company. While memorandum of association lays the foundation of the company,
articles are the constitution for internal administration of the company. Both need to be printed
and paragraphed with consecutive para numbers. The Actis clearly absent on the language to be
adopted for framing the memorandum or the articles. However, in the context of publication of
name by a limited company it is prescribed in section 78 that the signboard and the letterhead of
a company should be in legible Bangla or English characters. This may be treated as a hint in this
respect.

The memorandum of association provides for name, place of business, object, limited liability of
members and the capital of the company. The name of the company should be a concrete one,
separate from any other company name. There should be the mention of a specific place of
business of the company known as the Registered Office. The Act provides at section 78(a) that
the name (street no. and place) should be prominently displayed in a conspicuous place outside
the company office. The object of the company should include all present and foreseeable future
areas of activities so that no legal complications arise on this. The memorandum should be signed
by each original subscriber in the presence of a witness who shall attest the signature.

The articles of association governs the administration of the company in that it spells out all
internal regulations such as the directors, their appointment, conduct of Board meetings, general
meetings, share transfer, books of accounts and audit etc. The articles cannot go beyond the
terms of the memorandum and it constitutes an agreement between the company and its
shareholders.

The registration of articles by a company limited by shares is only optional. It may adopt schedule
- linits entirely or frame its articles to meet its special needs and register it. Where the articles of a
company are silent over any matter, the regulations of schedule- | regarding that matter will apply.
But a company limited by guarantee or an unlimited company or a private company must register
its articles.

The articles of association shall also be signed by the subscriber of the memorandum with at least
one witness. The memorandum and articles are public documents and can be inspected by any
one dealing with the company.

Regulation of schedule - i to be included in articles

The article of association of a company may include all or any of the regulations contained in the
First Schedule of the Companies Act 1994. But whatever may be the case, there are certain
mandatory regulations which must find places in the Articles. Based on section 17(2) the following
regulations of Schedule - | are compulsory for all companies, including private companies:
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No of Regulation Description
56 About meetings at different places and adjournment ﬁ
66 On signature of proxies é
71 Directors qualification shares E
95 Defectin appointment not to invalidate acts of directors R
96 Directors may pay interim dividend
105 Books Qfaccounts to be at head office and open for director’s
inspection

108 Contents of profit and loss account
112 About appointment of auditors

113to 116 Provisions for sending notices.

For the public companies and their private subsidiaries the following regulations of schedule- |
are also compulsory:

If the articles

78 Disqualification of directors

79 Rotation of directors

80 Which of the directors to retire

81 Eligibility for re-election

82 General meeting to elect directors.

of association of any company fails to include the mandatory regulations, it will

automatically apply for the company and anything contrary shall stand null and void in the eye of
law. The Act requires that a company can exercise powers only when it is authorised to do so by
its articles. Therefore care and expertise has to be applied in preparing the articles of association

of the company. The nature of business and the administrative interests are to be considered
while drafting articles. The contents of articles are available in part - 1 (chapter -2 of the
Companies Act) of this manual.

AMENDMENTS

There are certain statutory provisions as to alteration / amendment of the memorandum and
articles of association of the company. The following table will show the course of changes in the
memorandum or articles:

Resolution L Whether returns to be filed with section and return
Changes . Statutory obligations
required form no
Special Permission form :
Name resolution  |[Registrar and BOI Required sec. 11(6) & 88. Return Form - VIII
Registered  |Ordinary .
. ) Permission form BOI [Needed by sec. 77(2), and return Form - VI
Office resolution
Soecial Permission form BOl|Amended MA with HC confirmation must be filed.
Objectives ) pecl: ati , and High Court Sec. 12, 15 & 88. Form -Vl (for allotment of new
esolutio confirmation shares form - XV vide section 151 (1) (a).
Capital Ordinary None Required. For authorised capital requisite fee to be
Increase resolution deposited. Section 53 & 56. Form - IV
Articles Speoall None Required under sec. 20 & 88. Form - VIII
resolution
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Every alteration or amendment needs to be incorporated in all copies of the memorandum and
articles of association of the company.

Effects of amendment

Amendment in the memorandum and articles have got some statutory obligations and effects
which cannot be overlooked. In the case of amendment of memorandum, section 10 lays down
that a company shall not alter the conditions contained in its memorandum except in the cases
and in the mode and to the extent for which express provision is made in the Act. Again, in section
20 itis prescribed that the conditions of articles can be altered by way of special resolution
provided that it does not conflict the Act or the memorandum. The cases and places of
amendments are listed in the previous topic. Here the effects of a few of the changes are
amplified.

Name: The shareholders may decide to change the name of their organisation by passing a
special resolution at any time. But before tabling the issue in a general meeting the Board has to
decide, propose and resolve about the new name of the company. The corporate secretariat,
after a new name is adopted by the shareholder at a general meeting, will then approach the
Board of Investment (BOI) of the Government of Bangladesh with an extract of the resolution for
approval and confirmation of such changes. The change will not affect any right and obligation of
the company or render defective any legal proceeding by or against the company. The Registrar
must also be informed of the change in appropriate format (i.e. in form VIl for special resolution)
together with an extract of the resolution and with a copy of BOI's confirmation of the change. The
time limit for this return is fifteen days from the date of resolution (sec. 88). However, any change
in the name of a company will not be effective until itis approved by the Registrar [sec. 11(6)]. This
change should be carried out in all documents of the company, primarily in the memorandum
and articles, share certificates, letter pads, bill-heads, sign boards and elsewhere after alteration
duly approved and confirmed.

Registered Office: The Act does not define a registered office but instead has laid down special
emphasis on having a known seat of office of a company and also on forming the Registrar
about it.

Strong penal provision is there in section 77 for not sending notice of situation of a registered
office or of any change therein to the Registrar.

From the term it can be construed that registered office is the one which the company declares to
be its place of office at the time of incorporation or afterwards but within twenty-eight days of
incorporation.

The matte of registered office has come up even earlier in the Act in section 3 dwelling on
jurisdiction of the court. At an interpretation given in section 3, registered office is explained to
mean ‘the place which has been the registered office of the company during the six months
immediately preceding the presentation of the petition for winding up'.

The situation or change of address of the company is not an ordinary matter to deal with. The
memorandum of association mentions about registered office, though not very distinctly, at the
beginning of it. And once the memorandum is filed with the Registradr, change in situation of its
office will require certain formalities to be followed. This includes informing the Board of
investment and obtaining its confirmation and a return in form VI to the Registrar.

However, section 77(3) stipulates that the notice of situation or change of situation of the
registered office cannot be made by way of any collateral document. It has to be made separately
by a return (in form -VI) the time limit for which is twenty-eight days from the date of situation or of
any change therein. If it is a listed company, such a change has also to be intimated to the
Securities and Exchange Commission and the stock exchange.

Object: Change of object is bothersome. A change in the object clause requires (i) a Board
resolution to decide about the necessity and exact amendment, (i) special resolution of
shareholders to pass the amendment, (i) intimation to the BOI about change in the object clause,
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(iv) petition before the High Court for confirmation of the amendment, and (v) a return to the
Registrar within fifteen days of resolution (sec. 88) enclosing form - VIIl duly filled out with extract
of special resolution.

On the petition for confirmation of amendment the court will accord its sanction if it is satisfied
that sufficient notice has been given to all concerned and consent of creditors obtained or their
claims discharged to the satisfaction of the court. A certified copy of the order confirming the
alteration together with a copy of the amended memorandum must be sent to the Registrar within
ninety days of the date of order to note the changes and to issue a certificate for conclusive
evidence (sec. 15). The alteration will be effective on the Registrar's certifying that the alteration
has been registered. A certified copy of the return together with certified amendment from the
Registrar may also serve the purpose. The provisions relating to change of the object are
contained in section 12 to 16.
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Capital: A company limited by shares may alter the conditions of its memorandum for
amendment in the capital clause, if authorised by its articles [sec. 53(1)]. The procedure for
alteration of capital is rather simple because the company can exercise its powers in this respect
simply in a general meeting without the consent of the court and the resolution need not be
special or extraordinary, unless the articles of the company so provide. The conditions of the
memorandum may be altered with a view to:

o Increase its share capital by the issue of new shares of such amount as it thinks proper;
e Consolidate and divide all or any of its share capital into shares of larger denominations;

e Convertall or any of its paid-up shares into stock and reconvert that stock into paid-up
shares of any denomination;

Sub-divide its shares or any of them into shares of smaller amount than is fixed by the
memorandum; Cancel shares which, at the date of passing of the resolution in that behalf, have
not been taken or agreed to be taken by any person, and diminish the amount of its share capital
by the amount of the shares so cancelled. This cancellation, however, shall not amount to
reduction of capital within the meaning of the Act.

It is further provided in sub-section (2) of this section that the powers conferred by this section
must be exercised by the company in general meeting. A notice specifying the alteration should
be given to the Registrar within fifteen days of the alteration in case of increase (sec. 54).

Amendment of articles of association

Any amendment in the articles of association requires a special resolution. It is provided in section
20 that, subject to the provisions of the Act and the memorandum, a company may, by special
resolution alter or add to its articles. Any alteration or addition so made shall be as valid as if
originally sanctioned in the articles.

However, the general restrictions inherent in the power of the company to alter its articles are
explained below:

e The articles can only be changed by passing a special resolution and not by passing any
other type of resolution.

e Even the passing of a special resolution will not be effective if it is inconsistent with an
existing article and a special resolution has not been passed in previous meetings altering
that article.

e The alteration must not contravene the provisions of Companies Act.

e |f any additional financial obligation is created on any member by altering the articles, the
alteration shall be binding only if the consent of such member in writing has been obtained
before or after the passing of such resolution.
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e The alteration in the articles should be fair and for the benefit of the company as a whole
and not for a class or group of members only.

e Articles must notbe amended to commit a breach of contract with outsiders.

e By the amendment, articles cannot give to a person, whether a member or not, any rightin
a capacity other than that of member, as for instance as solicitor, proper etc. for such a right
cannot be enforced against the company.

e |f proper and due notice of the facts and effects of the proposed alteration is not given in
time to all shareholders, the meeting would be invalid and such an alteration would be of no
effect.

e The alteration approved should not be such as would constitute a fraud by the majority on
the minority.

e The alteration must not be opposed to the provisions of the memorandum of association
and particularly its object clause.

Every special resolution amending the articles of association must be supported by a return to the
Registrar within fifteen days of passing of the resolution as required under section 88 of the Act.

RETURNS TO BE FILED AND THE TIME FRAME

The Companies Act 1994 is the prescription to guide and control the activities of the registered
companies. It also, in its text and spirit, exercises some protection to the shareholders, in that it
requires some returns to be filed to the Registrar of Joint Stock Companies which have bearing on
the shareholders’ interests. Returns are nothing but disclosure of some facts as per the relevant
sections, in the prescribed format to the Registrar.

The submission of returns are mandatory, failure of which leads to various penalties and other
complications. Therefore, due care is to be laid in submitting returns as per statutory time limit
and according to various provisions. Some important returns as per different sections are given
below:

¢ Returns of Allotment [Form XV]: To be filed within 60 days after the date of allotment
(section 151). The capital allotted to be added and entered in the next annual list of
members and summary.

o Particulars of Mortgage (PM): To be filed within 21 days after the date of execution of the
mortgage deed (section 159).

¢ Particulars of Modification of Mortgages (PMM): To be filed within 21 days after the date
of execution of modification deed [section 167(3)].

¢ Particulars of Satisfaction of Registration of Office (PSM): To be filed within 21 days
from the date of satisfaction of the loans or debts (section 172).

¢ Notice of situation of Registration of Office: To be filed within 28 days after
establishment or change of the registered office [section 77][Form VI].

¢ Proceeding of Special or Extra Ordinary General Meeting: To be filed within 15 days
from the date of meeting (section 88).

e Prospectus: On or before the date of issue of the prospectus (section 138).

¢ Change of name of the company: To be filed within 15 days from the date of special
resolution relating to change of name [section 11(6) and 88].
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¢ Change of Memorandum of Association: To be filed within 90 days from the date of

order of the court or within the extended period sanctioned by the court [section 12 and
54].

¢ Notice relating to consolidation or sub-division of shares or the conversion of shares
into stock: To be filed within 15 days from the date of change or conversion [section 54].
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¢ Conversion of private company into public company: To be filed within 30 days after the
date of taking decision of conversion [section 231].

¢ Conversion of public company into private company: To be filed within 15 days from the
date of taking decision of conversion [section 232].

¢ Notice of increase of share capital or the number of members: To be filed within 15
days from the date of taking decision of such increase [section 56].

Statutory returns

A company having share capital and incorporated under the Companies Act, 1994 shall have to
file the following statutory returns to the Registrar every year:

¢ The annual list of members and summary [Schedule-X]: To be filed within 21 days after
the date of holding the annual general meeting. The transfer of share if any shall be entered
or reflected in this return.

¢ Balance sheet and Profit & Loss accounts: To be filed within 30 days from the date of
annual general meeting (section 190). The profit and loss accounts to be filed separately in
the case of a private company.

e Consent of auditor [section 210]: The company shall inform the auditor or auditors in
respect of his / their appointment within 7 days from the date of annual general meeting
and the auditors shall inform the Registrar whether the appointment has been accepted or
refused by him or them within 30 days from the date of receipt of such information.

e Statutory Report: ltis applicable in the case of public limited companies (section 83).

¢ Particulars of directors (Form XII): The information in respect of appointment of Directors
or any change thereof and in the case of retirement of Directors by rotation and re-election
in public company.

The consent of Directors to act (Form I1X), section 92.

STATUTORY BOOKS AND REGISTERS

To meet the requirements of Companies Act, it is obligatory to maintain certain books and
registers which should record the important data and information of the company. Because those
are specifically prescribed by the statute, in addition to the customary books and records, they are
called the statutory registers. It is to be mentioned that the Act, in cases, allows gap in specifically
mentioning about requirements of some registers, but instead has, in the length of the particular
section, given the sense of those registers. Such a few cases are sections 38, 148, 176 etc. where it
is not precisely mentioned that a register has to be maintained, though those cannot be
overruled. The Act also requires the registers to be open for inspection by those concerned. Also
there are some other books the purpose of which cannot be dispensed with. Those are the
subsidiary registers. The fact that various statistical and financial information are available in those
documents, they are called the statistical registers.
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The following are the statutory registers:

o Member Registers (section 34): It contains names, addresses and descriptions of the
members, number of shares held, distinctive numbers, number of certificates, amount paid,
shares transferred, date of becoming a shareholder and the date of ceasing to be
shareholder. An entry in this register is the prima-facie evidence of membership in the
company.

For companies having more than fifty shareholders, an Index of members (sec. 35) is also
necessary, if, however, the members register is not in a shape to contain an index in itself. This
should contain sufficient indication so as to enable the account of any member in the register be
readily traceable. There should also be a register or afile to contain the Annual list of members
and summary of share capital [sec. 36(3)] which is required to be filed with the Registrar every
year after the annual general meeting. The register of members is of vitally important and the
maintenance of which must be followed meticulously.

In case of any lapse or breach, the court may, on the application of any member ask the company
to rectify the register (sec. 43). If a company makes default in complying with the requirements of
section 34, it shall be liable to a fine not exceeding taka one hundred for every day during which
the default continues and every officer of the company who knowingly and willfully authorises or
permits the default shall also be liable to like penalty.

e Register of Directors (sec. 115): The company is obliged to maintain a register of its
directors. The names, nationalities, addresses, occupations and other business connections
of all directors, with date of becoming or ceasing to be directors are entered in this book.
All changes of the particulars of the directors are also to be noted in this book with the date
of change. If the company fails to maintain this register, the company and every other
officer of the company knowingly and in default shall be liable to a fine of Taka five
hundred.

e Register of mortgages and charges (sec. 174): There should be a register to record all
mortgages and charges specifically affecting the property of the company. This register
contains the kinds, particulars and descriptions of the mortgages, the amount received and
description of the property in respect of each mortgage and the names of the mortgagees
or the persons entitled thereto. If any director, manager or other officer of the company
knowingly and willfully authorises or permits the omission of any entry required under
section 174, he shall be liable to a fine not exceeding Taka two thousand.

e Register of contracts with Directors (sec. 130): It must contain the full particulars of all
contracts or arrangements in which any director is directly or indirectly interested. This
register also is indispensable and every officer of the company who knowingly and willfully
acts in contravention of the provisions of this section shall be liable to a fine not exceeding
Taka one thousand.

o Register of Debenture holders (sec. 176): The full particulars of the debenture holders, their
names, addresses and occupations, the date of allotment and redemption, the number of
debentures held by each, distinctive numbers, amount paid upon each debenture, the
dates when paid and transfers in respect of any debenture are all to be incorporated in this
register. The Act in this section does not say that this register is necessary, but starts with
inspection of such a register. However, treatment of this book is almost the same as with
the register of members.

e Minute Books (sec. 89): These are used for recording all resolutions and the proceedings of
meetings of the directors and the members of the company. Two minute books are
maintained, one being directors minute book and another for the meetings of the
shareholders.
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The shareholders minute book should be kept open for inspection by any interested members
and copy of extracts thereof furnished if so requested. If any such inspection is refused or copy
not provided, the company and every officer of the company who knowingly and willfully is in
default shall be liable in respect of each offence to a fine not exceeding Taka one hundred and a
further fine of Taka one hundred for every day during which the default continues. In case of any
such refusal or default, the court may by order compel an immediate inspection of the books in
respect of all proceedings of general meetings or direct that the copies required be sent to the
persons requiring them.
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However, directors’ minute books cannot be inspected by anybody other than a director or
the auditor of the company.

Statistical books

Statistical Books are required more of necessary than by the Act and are subsidiary in nature. The
following are some of the commonly used statistical books:

e Application and Allotment register (sec. 148): This book contains names, addresses and
occupations of the applicants of shares, the amount of application money received, number
of shares applied for, the number of shares allotted, their distinctive numbers, if any money
is refunded its particulars, cheque number, date etc. The register is required in case of a
new company or at the time of share flotation for public subscription. The particulars in this
book are important till filing the Allotment Return, after which the descriptions are shifted
to the register called the members register. The Act is not very clear about such a register.
But the particulars as mentioned in section 148 cannot be properly recorded and
maintained or monitored unless such a register is there.

¢ Register of Share Transfer (sec. 38): This register contains the names, addresses and
occupations of the transferor and the transferee, number of shares transferred, date of
transfer and the number of share certificate. This register though not specifically mentioned
in this section, cannot be dispensed with if the details of all transfers are required to be kept
in one concise place. Such details may be necessary for any future use; say for any case of
litigation.

e Share Certificate and Debenture Book: The details of each share certificate and
debenture certificate in relation to their number, distinctive number, number of shares
contained in each certificate, name of the holder of the certificate etc., are recorded in
these registers. They are also called scrip register which contains the details of share scrips.

e Attendance Book: This book is necessary to record the presence of directors in the board
meeting and the amount paid to them as their attendance fees. Signatures of all the
directors present in the meeting are recorded in original and when there is any absence,
the reason is laid down if itis a leave of absence against the director's name (regulation 76).

e Agenda Book: The agenda book contains, in the left hand side, the agenda points, in
chronological order and in the right hand side- noting of the Company Secretary as per
agenda. This is very helpful for preparing the minutes of the meetings after the meeting is
over.

o Proxy register: This book records, meeting wise, the detail of proxies received from
different members. It facilitates a permanent record of who was the proxy and who
appointed him and for which meeting. This may be necessary for any future use.
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BOARD MEETING

This means the meeting of the board of directors. This is purely an in-house event. Directors are
the elected representative of the shareholders and the control and administration of the company
affairs are vested in them. That requires them to meet from time to time to discuss and decide
matters relating to policy and for reviewing its affairs and progress. In this way, they exercise their
control over the company and discharge their responsibilities to the shareholders.

e Procedures: The procedure at the Board meeting is less formal than the general meetings
and the directors may regulate their own meetings. Articles may also provide for the codes
of conduct. But those cannot move past the Act. The directors sit for the board meeting
frequently. However, the Companies Act 1994 requires that the Board must meet once in
every three months and at least four time a year (sec. 96). The directors may meet more
often but they must meet together as a board to constitute a valid board meeting.

e Notice: The chairman, managing director or any director can issue notice calling a board
meeting. The company secretary on the requisition of any one of the above shall convene a
board meeting. Such a notice under the signature of the secretary should be qualified by
the words: "By order of the Board.” A meeting convened by secretary without authority
may, however, by ratified by the directors at the Board meeting. All the directors are
entitled to notice of such meeting at their usual address at a reasonable time with details of
the agenda. Notice need not to be given to a director who is out of Bangladesh for the time
being. Section - 95 says that notices of Board meetings are to be served to directors
residing in Bangladesh only.

The length of notice should be reasonable. No such time is prescribed by the Act. Extremely short
notice is acceptable if all directors can attend but if a short notice is issued to exclude a particular
director, it will render the meeting void. The notice should mention the day, date, time, place and
number of the board meeting. It should also include agenda of the meeting.

e Agenda: the agenda points should be clear, lucid and unambiguous. Three is nothing in
the Act on this. However, the agenda needs to be arrayed in good order so that matters are
transacted conveniently at the meeting. The order of business set out in the meeting should
be adhered to. If for convenience of some directors it is desired to change the order,
consent of all directors should be obtained by the chairman at the meeting. The Board
however, can take the business in any order as if thinks proper, provided that the directors
present consent to it.

e Quorum: The quorum requisite for directors meeting is subject to the provisions of the
Articles of Association of the Company. Regulation 89 of the Companies Act, however,
provides that the quorum necessary for the transaction of business at the board meeting
may be fixed by the directors, and unless so fixed, it shall (when the number of directors
exceeds three) be three. Business at the board meeting will be valid if only quorum
requisite is present. But this quorum should consist of disinterested directors. This is
because, the directors who are directly or indirectly interested in certain matters, are not
entitled to vote on the resolution of such matters. This is called disinterested quorum. If at a
board meeting, there is no quorum, the meeting will be automatically adjourned to the
same day next week at the same time and place. If the day, to which the meeting so
adjourned, is a public holiday, then the meeting will be held on the next working day.
These all of course, are subject to the provisions of the Articles.

e Proxy: There is no room for proxy in the Board meeting. The merit of directorship is limited
to the appointed individual only which cannot be delegated to any other person. So no
proxy is allowed in directors meeting. A director cannot send his representative or relation
to attend and vote for him in board meeting.
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e Chairman: There should be a chairman to preside over the board meeting. The directors
may elect a chairman for their meeting and determine the period of office for which he is to
hold the position (Reg. 91). There may, as well, be a permanent chairman from amongst the
directors. He will preside over all the board meetings. When he is absent, a chairman may
be elected temporarily to conduct the meeting. The permanent chairman is usually is
empowered to act as the chairman of the general meeting of the shareholders. This custom
has other important aspect also. When in the general meeting there will be an equality of
votes, the chairman of the meeting will have a second and casting vote which may shape the
resolution. To protect that right of the vote, it is usual that there be a permanent chairman.
However, these provisions must be there in the articles which govern the administration of
the company.
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Business at the board meeting

The directors in their meeting may take up anything of the company, which do not fall within the
purview of the members meeting, for transaction. However, the usual businesses transacted at a
Board meeting are as follows:

e Determining overall business and management policy.

e |ssuance, allotment, call and forfeiture of shares.

e Approving transfer and transmission of shares.

e |Issuance of debentures and allotment thereof.

e Exercise borrowing powers.

e Investment of company funds.

e Appropriation of profit with recommendation of final and declaration of interim dividend.
e Adopting annual report.

e Convening general meeting.

e Fixation of the period of book closure.

e Framing and approval of company contracts and agreements.
e Recording and correction of statutory books.

e Filing of various returns and statements.

e Review progress and affairs of the company.

e Conduct nay specificinquiry.

e Appointment, promotion and dismissal of staff.

Notice of meetings

Notice, in corporate terminology, is an information, intimation or invitation in writing, of any
meeting to persons who are entitled to participate in it for due deliberations. For a meeting to be
valid, notice must be served to persons who are entitled to receive the same. However, accidental
omission or non-receipt of notice by any individual member shall not invalidate the proceedings
of a meeting [sec. 85(1) (b)]. But the notice must be clear and absolute so far as the date, time and
place are concerned. Also, it should state clearly whether it is annual or extraordinary meeting. All
general meetings except an annual general meeting would require a 21 clear days notice [sec.
85(1) (a)l.
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The notice must give substantial information as to what is proposed to be done in the meeting.
Resolutions passed upon insufficient notice may be invalid. If specific business is to be transacted,
the notice must state clearly its nature. For example, notice of a meeting to increase the capital
must specify the amount of the proposed increase. However, the terms of any specific resolution
to be proposed need not be set out in the notice, unless an extraordinary or special resolution is
intended to be passed. For a Board meeting, however, notice indicating the main lines of items to
be covered will suffice.

The notice of company meetings are governed, in general, by the following rules:

Notice is to be issued with due authority granted by the directors. For all purposes, only directors
are authorised to convene a meeting. The Company Secretary may issue notice for a meeting, but
his signature must be qualified by the words “by order of the Board.”

Agenda

The list of items to be discussed at any meeting is called the agenda, literature meaning - things
to be done. It serves the purpose of a systematic array of the items of business in their order of
importance, defines the nature of business for information of the persons concerned and also, in
this way puts a check on any omission or commission of the matters to be discussed. The steps to
be taken in the preparation of agenda are as follows:

e The success of a meeting depends largely on the careful array of the agenda points.
Therefore, agenda should be clear and explicit summary of the business of the meeting.

e The items of agenda may be stated briefly with subject headings of the matters, such as: i)
confirmation of minutes of the last meeting, ii) directors report, iii) declaration of dividend
etc.

e The agenda should be circulated along with the notice so that the members may think over
the various matters and come prepared with their considered views. Agenda may form part
of the notice, or may even be given in a separate sheet attached to the notice. This may help
make expeditious disposal of the matters.

* In preparing agenda, routine matters should be placed first and controversial or time
involving matters following. If this order is maintained the routine matters will be
dispatched quickly and lengthy matters next, or if the time does not permit, those may be
deferred to the following meeting or in the adjournment thereof.

e The agenda points should contain sufficient blank space against each item so that
participants in the meeting, or even the Chairman or the Secretary may take down some
notes on it.

Quorum

Quorum is the minimum number of persons required to enable a meeting go into session. In
order to serve the purpose of a meeting, it is desirable and necessary that it should be attended
by a moderate number of its members to prevent misuse or abuse of powers. For this reason, a
convention has grown up for minimum attendance in a meeting. The number of this minimum
attendance, which is otherwise known as ‘quorum’, is laid down in the rules for quorum. The
articles usually provide a reasonable number of required attendances. Without quorum a meeting
is invalid. The quorum must be present before a meeting can proceed to business. The quorum
requisite is generally a matter of Articles of any company. However, Regulation 52 provides that
the quorum be present at the beginning of the meeting and not throughout the meeting. Any
resolution passed without a quorum at the outset will render the whole meeting void. But quorum
at the beginning will validate all resolutions, even if subsequently there was no quorum.

Corporate Laws and Practice ICAB 2024



If the quorum be not present within five minutes of the stipulated time, the meeting is adjourned
to next week, same day and time. If at the adjourned meeting also there is no quorum, the
remembers present will from the quorum. If at the requisitioned meeting of the shareholders,
there is no quorum for half an hour, the meeting stands dissolved.

Motion
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Motion is a proposal which is formally put before a meeting for discussion and decision with or
without amendments. A motion when passed is called a resolution. A motion may, therefore, be
called ‘proposal resolution’. The requirements to move a motion in a meeting are that;

e |t has to be in writing so that a copy of the motion can be passed on to the Chairman for his
consideration.

o ltshould usually be seconded by somebody. However, there is no hard and fast rule that it is
required to be seconded by someone.

e |t must be within the powers of the meeting and the scope of the notice covering the
meeting.

e ltneedsto be framed in definite and unambiguous words and in affirmative terms.
o ltshould commence with word ‘That' so that when passed it reads ‘Resolved that'.

Voting

Shareholders may claim the use of voting as a matter of right. Such right is endowed to them by
section 85(1). But to exercise the right to vote, a shareholder must be present in person or proxy.
Then again, on a show of hands a proxy cannot vote. Shareholders present may demand a pool
on any question other than selection of Chairman of the meeting or the adjournment thereof. On
a poll votes may be given either personally or the proxy. Apart from sec. 85(1), regulation 61, 62,
63, 64 e) deals with votes of members.

Proxy

A proxy is a written document authorising the person named therein to vote at a meeting for and
in place of the appointer. The term proxy is also applied to the appointee. A shareholder entitled
to attend and vote at a meeting is entitled to appoint a proxy in his stead to represent him at the
meeting. This privilege is allowed by sec. 85 and regulations 61 to 68 of the Act. The person
appointed as proxy may or may not be an existing member of the company concerned.

There is, however, difference between a proxy and representative. A proxy is appointed by an
individual shareholder who, necessary, is another person. But when the shareholder is a corporate
body, it is represented through an authorised person who, in the meeting concerned, will be
known as representative and not just a proxy in anybody's place. Such a representative, according
to sec. 86, will exercise the same powers on behalf of the company which he represents, as if he
were an individual shareholder of that other company.

It seems that the job of a proxy is only to attend and vote at a meeting. But if a shareholder
appoints a proxy, he can still attend the meeting and vote regardless of whether or not he has
given notice of revocation. A vote by proxy, in that case has to be rejected.

The proxy form, usually supplied by the company, duly executed and stamped must be deposited
with the company concerned at least 48 hours before the meeting (reg. 67). This was a mandatory
provision in the old Act of 1913, but is not made mandatory in the Act of 1994, may due to
oversight. Section 15 of the Securities and Exchange Ordinance 1969 on regulation of proxies
may also be noticed.
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MINUTE

Recording in minutes: It is the chairman who will decide what to and what not to record in the
minutes. The chairman at his absolute discretion may omit to record in the minutes any matter
which is or could reasonably be regarded as defamatory of any person, or is irrelevant or
immaterial to the proceedings or is detrimental to the interest of the company. This discretionary
power, however, does not entitle the chairman to omit to record a resolution passed at the
meeting.

Corrections of minutes: There may be occasions where it would be desirable to make a
correction in the minute. If any correction is necessary, that can be done by a resolution and
recorded in another minute. But in no case the original minute should be deleted, erased or
crossed out.

Issues and allotment of shares

In the course of formation of the company or consequent upon any expansion program, shares
are issued for subscription. A public company after incorporation often issues prospectus inviting
public for subscribing to the capital of the company. Banks collect share application money and
send those to the company concerned. The applicants are allotted with shares on the basis of
their application. If subscription surpasses the extent of the offer, the matter is generally settled in
the following ways:

a) Full allotmentis made to the applicants of minimum acceptable units. Allotment is made for the
remainders on pro-rata basis.

Refund warrantis issued for the balance amount. Or

b) Allotmentis made by lottery or as prescribed by the Securities and Exchange Commission
(SEC).

Refund warrants are issued to the unsuccessful applicants.

Initial Public Offer or IPO

Business is like a wheel. It keeps moving, and as it moves, it expands. When it expands, it needs
further fund to finance the expansion. This fund may be generated from: 1) internal mobilisation
of resources, 2) bank finance, 3) lease finance, 4) suppliers credit and 5) public floatation of shares
etc. In our present context, we will focus on public flotation of shares.

Equity

This is the fund available to the organisation in the form of capital. Equity, however, also includes
the profit generated internally and remaining unpaid to the owners. So, equity consists of capital,
reserves and undistributed surplus. When a company, generally the big industrial enterprise, with
public limited status, cannot cope with the ever increasing demand of equity, say for working
capital needs or for meeting the current commitments because of businesses expansion, it takes
recourse to public flotation. This is a common, increasingly popular and widely accepted means
of raising fund or capital from the market. There are two ways of raising capital from the market,
viz. 1) by offering of shares, and 2) by offering of debentures.

¢ Sale of shares: Shares of public limited companies are offered in the open market for
buying by the public which is called public subscription. This is an open invitation to the
public to participate in the ownership of the company and thereby taking the risk of profit
or loss of the undertaking to the extent of their participation. This extent of participation is
what is generally referred to by the phrase ‘limited liability’ of the company. The buyers of
shares are then known as the shareholders of the company. They sit yearly in a meeting
called the annual general meeting, appoint the directors of the company and engage them
for running the business. This is the whole philosophy behind public participation in shares
of a company.
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¢ Issue of debentures: Debenture is an instrument acknowledging a debt by the company. It
can also be offered for sale in the open market. The amount borrowed from the public by
the sale of debentures is refundable with interest over a period of time. Debentures are
issued usually in bonds by a company and are offered by means of prospectus. The
formalities for floatation of debenture in the market are the same as in the case of shares.
However, in the case of debenture a trust is required to be created before the same is
offered to the public. In the case of debenture issues, credit rating and worthiness of the
company is an important factor.
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Formalities in public subscription

The following are the steps required for making a public offer of shares:
e Drafting of a prospectus.
e Sanctioning of capital by the Securities and Exchange Commission beyond certain limit.
e Approval of the prospectus by the SEC.
e Filing of the prospectus with the Registrar of Joint Stock Companies.
e Underwriting agreement with the underwriters.
e Arrangement with bankers and Manger to the Issue.
e Listing with stock exchange.
e Publication of prospectus.
e Data entry and summation of applications.
e Board meeting for consideration of allotment.
e Allotment under SEC guidelines, within a time limit.
e Refund of excess subscription, if any, within a time limit.

e Return of allotment to be submitted with the Registrar of Joint Stock Companies within a
time limit.

e Share certificates are to be issues within a time limit.

UNDERWRITING

Underwriting means a contract to take up a number of shares of the company in consideration of
the payment of a certain amount of commission, in case the issue is not fully subscribed for. Those
who enter into this contract are known as underwriters. As we have seen before, commission for
underwriting must be allowed by the articles and the prospectus must disclose the rate of the
underwriter's commission.

Allotment rules

The general rules and procedures governing allotment of share are as follows:

e No allotment can be made before filing of the prospectus or a statement in lieu of
prospectus with the Registrar of Joint Stock Companies [Sec. 138(1)and 141(1)].

ICAB 2024 The Companies Act 1994 and secretarial practices (Amended up to September 07, 2020) _



o Allotment is to be made on the basis of application on prescribed form. The acceptance of
application should be absolute, unqualified and needs to be communicated to the
applicants. Mere entry of the applicant’'s name in the register is not sufficient to establish
that allotment was made.

¢ No allotment can be made unless applications to the extent of minimum subscription as
stated in the prospectus have been received and at least 5% of the minimum subscription
has been received in cash [sec.148 (1)].

e All moneys received from the applicants must remain deposited in a scheduled bank. The
money cannot be withdrawn before the receipt of the certificate of commencement [148(4)]

e The company shall proceed to make allotment after closure of the subscription list (DSE
Listing Regulations).

e The work for dispatch of allotment letters after receipt of the applications must be
completed within 40 days after the closure of subscription list (Listing Regulations).

e In case the prospectus contains reference that application will be made for shares to be
traded on the floor or recognised stock exchange, that applications is to be made soonest
possible.

e Within sixty days after allotment, the company must file with the Registrar a Return of
Allotment according to section 151 in respect of shares allotted for cash and otherwise than
for cash.

Renunciation of allotment

Renunciation means giving up claim in favor of others. The allottee may be given the right of
renounce his title to the shares in favor of his nominee. For this, the allottee will have to forward to
the company a Letter of Renunciation, a printed copy of which is often attached to the letter of
allotment or generally printed on the reverse side of the allotment letter. The renunciation is
preceded by a letter of request from the nominee to the company requesting for enrollment if his
name in the register of members in place of the original allottee. The company generally on its
own allows a specified date for such renunciation, otherwise, the name of the original allottee will
be entered on the register and the transfer after that date will follow the usual transfer
procedures.

Issue of shares at a premium and discount

It is not always that shares of the company have to be issued at par value for subscription by the
public. Depending on specific circumstances, a company may, subject to certain control and
restrictions by the government, issue its shares at discount, i.e. at a price below the nominal value;
or at a premium, that is at a price more than the actual value per share. There are specific
provisions in the Companies Act for both situations which are discussed below:

Issue of share at a premium

Shares may be issued at a premium that is at a price more than their face value. The Companies
Act provides that a company may issue shares at a premium, but stipulates specific application of
the premium fund (sec. 57). There is also no prohibition in the Act against issue of shares at
differential premiums. But such premiums are to be transferred to a separate Share Premium
Account and utilised for certain specific purposes, such as:

e In paying up un-issued shares of the company to be issued to members as fully paid bonus
shares.

e Inwriting off the preliminary expenses.
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e In writing off the expenses of or the commission paid or discount allowed on any issue of
shares or debentures of the company.

e In providing for the premium payable on redemption on any redeemable preference shares
or debentures of the company.
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e Subjectto prior approval, for adjustment or amortisation of intangible assets.

Shares issued at a premium and accepted by the public establish the strength and trust owned by
the issuing company.

Issue of share at a discount

There is specific statutory provision for issuance of shares at a discount. Section 153 of the
Companies Act provides that a company can issue shares at a discount, i.e., at a value lee than its
face value if the following conditions are fulfilled:

e Suchissuance of shares at a discount must be Sanctioned by the court,
Authorised by shareholders in general meeting.

e The resolution of the shareholders must be specific, that is - It must fix the rate of discount
This rate cannot exceed 10% as the maximum.

e The company cannotissue shares at a discount before expiry of at least one year from the
date of its commencement of its business.

e Theissuance of shares at a discount must be made within six months of the sanction of the
court, or within such extended time as is allowed by the court.

e ltis provided further in sub-section (2) of this section that the prospectus for the issue and
the balance sheet issued subsequently must contain detailed particulars of the discount
allowed, failing which a fine of Taka five hundred is prescribed in sub-section (3) of this
section.

Share certificate

Letters of allotments are supposed to be exchanged by definitive scrips called the share
certificates. A share certificate is often referred to as ‘scrip’ (not script) by the trading circle,
meaning an instrument containing shares. This term is in vogue particularly in the stock exchange.

The Act provides ninety days’ time after allotment by which period those certificates are to be
completed and kept ready for delivery [sec. 185(1)]

Share certificates are issued only in pursuance of a Board resolution and in exchange of allotment
letters. If the letter is lost or destroyed, sufficient indemnity in the form of an indemnity bond and
other formalities, such as FIR at the police station and press announcement shall have to be made
by the incumbent. If the share certificate is lost or destroyed the same procedures need to be
followed. Before issuance of a duplicate certificate, it is a good practice to notify the Stock
Exchange about the matter.

The share certificate should also conform to certain degree of standards so far as size, thickness
and contents etc. are concerned. However, there is no such rule framed so far in Bangladesh in
this regard. Based on the usage and practice, a share certificate should match and include the
following:

e ltshould look like a certificate of worth with a consecutive number.
e Name of the company with monogram, authorised capital with nominal value.

e Specification of the shareholder.
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e Number of shares, distinctive numbers and folio.
e Embossed Common Seal of the company.
o Atleasttwo authorised signatures.

e Revenue stamp as per the Stamp Act (if required).

Share certificates should be delivered to the shareholders without incorporating the details of each
certificate in the members’ register and in the scrip book. The best is to make out the
computerised print.

Share warrants

By virtue of section 46 of the Companies Act, a public limited company, limited by shares, if
authorised by its articles may, in respect of fully paid shares, issue under its common seal, a share
warrant stating that the bearer thereof is entitled to shares therein specified and may further
provide for the payment of future dividends on the shares included in the warrants by means of
coupons or otherwise.

It is to be noted that, only public companies may issue share warrants and that too on the
fulfillment of certain conditions as stated below. A public company may issue share warrants
under its common seal provided:

e there is authority in the articles to issue them;

o the shares are fully paid up.

Since share warrants entitle the bearer to the shares specified in it, and since the shares may be
transferred by mere delivery of the share warrant, it follows that a share warrant, unlike a share
certificate, is a negotiable instrument.

Section 50(1) provides that on the issue of a share warrant, the company must strike out of its
register of members the name of the member and must enter the following particulars:

o The fact of the issue of the share warrant;

o the description of the shares included in the warrant, distinguishing each share by its
number;

e date of issue of the warrant.

Right shares

Right shares are those shares which are issued after the original issue of shares, but having an
inherent right of the existing shareholder to subscribe to these shares in proportion to their
holdings. This right has been conferred on the equity shareholders by the Companies Act in
section 155(1). This right has authorised the directors to issue right shares. The articles of the
company may also include similar provisions. These shares can, however, be issued to the non-
members when the existing shareholders renounce or do not accept the offer within a prescribed
time limit. The issue of right shares must be within the limit of authorised capital of the company.

Generally right shares are issued to the existing shareholders at a concessive rate, that is when the
prevailing market price of the shares are much above par they are offered to the existing
shareholders at nominal value. Alternatively, if shares are sold in the market at par or even below
the face values, right shares may be offered at a price lower than that.

Right issues are to be made as per SEC guidelines and listing regulations. According to regulation
22(1) of the DSE listing regulations, a listed company shall issue entitlement letters or right offers
to all the shareholders within a period of forty five days from the date of re-opening of the share
register of the company closed for this purpose.
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Bonus shares

The company may capitalise its accumulated resources and profits by the issue of shares called
bonus shares. Bonus shares are issued by ploughing back un-appropriated profit or reserve in
order to strengthen the capital structure or to meet the working capital needs of the company.

But the articles of the company must permit the issue of such bonus shares. Like the right shares,
the bonus shares are also issued to the existing shareholders in proportion to their shareholding
and dividend rights. But bonus shares cannot be renounced. Often bonus shares are issued in lieu
of dividend. So bonus shares may well be termed as dividend in kind. However, in the annual
return bonus shares are shown and included as cash issue. The right shares of the bonus issue do
not affect the rights of the existing shareholder in any way.
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The requirements to issuance of bonus shares are outlined below. If bonus shares are to be issued
by a company:

e There must be like provisions in the company’s articles.
e |ts authorised capital must be sufficient to cover the same.

e The shareholders must resolve to capitalise profits or to apply the share premium account
or utilise other reserves and to issue bonus shares.

e The shares must be allotted by a Board resolution in the proportion determined by
shareholders in general meeting.

e Areturn of allotment must be submitted to the Registrar within sixty days after allotment of
shares.

Transfer of shares / debentures

Shares are movable properties and transferable from one person to another in a manner provided
by articles [sec. 30(1)]. But the fact of this transfer must be intimated to the company together with
the share certificate or the letter of transferee. It is to be remembered that share certificate is not a
negotiable instrument in the first place, but it can transfer hands subject to endorsement,
registration and delivery by the company concerned. The transfer instrument duly executed by
both parties and properly signed must be deposited to the company office together with the
certificate [sec.38 (3)]. The company Secretary will then place it before the Board for approval of
that transfer and on approval he will endorse the name of the transferee at the back of the share
certificate under authorised signature.

The share certificate, with transfer endorsement, should be ready to be returned to the new owner
within ninety days from the date of lodgment for transfer [sec. 158(1)]. This time limit, according to
DSE listing regulations, however, is 45 days and as per the SEC-7 days which is puzzling indeed.
The important statutory provision in this regard is that 'if a company refuses to register the
transfer of any shares or debentures, the company shall, within one month from the date on which
the instrument of transfer was lodged with the company, send to the transferee and the transferor
notice of the refusal’ [sec.38(4)]. Failure to do so may lead to legal complications. The act provides
heavy fine as punitive measures- Taka one hundred for every day during which the default
continues [sec. 38(5)]. The signature of the transferor on the transfer instrument is vital and is the
only source of checking the genuineness of the intention of transfer. Itis, as such, the duty of the
Company Secretary to compare the signature of the transferor with his admitted signature keptin
the office. For this purpose, specimen signatures of all shareholders should be called for and
preserved in a separate card index in alphabetic order. The Secretary still cannot shrug off his
responsibility in the event of fraudulent transfer.

It is therefore, good as a practice to notify both the parties after endorsement of each transfer if,
however, the volume is not too large.
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The formalities for transfer of debentures are somewhat the same except that those are to be
recorded in separate registers.

Transmission of shares / debentures

Transfer of shares through sale or otherwise is a voluntary act of the transferor or the transferee.
But transmission of shares is an involuntary act resulting from the operation of law due to death or
insolvency of a shareholder. The owner of shares of a deceased member, in such a case, vests in
his heirs or legal representative. A succession certificate from the court of competent authority is
the legal requirement in case of transmission of shares. However, the documentary entries are the
same for transfer or transmission of shares in the books of the company.

CORPORATE DISCLOSURE POLICY

Disclosure policy of publicly traded companies is of great concern to the stakeholders in general
and to the stockholders in particular. Because, in such companies, there is a separation of
ownership from control. Therefore, the Exchange consider that the conduct of a fair and orderly
market requires, every listed company to make available to the public information necessary to
informed investing; and to take reasonable steps to ensure that all who invest in its securities
enjoy equal access to such information. In applying this fundamental principle, the Stock
Exchange has adopted the following specific policies concerning disclosure (Regulation - 43):

e Immediate Public Disclosure of Material Information
e Thorough Public Dissemination

o Clarification or Confirmation of Rumours and Reports
e Response to Unusual Market Action

e Unwarranted Promotional Disclosure

e Insider Trading

e Buy/ Sell of Shares by Sponsors

Immediate public disclosure of material information

Material information refers to the information relevant to the interest of the stockholders. A listed
company is required to release material information to the publicin a manner designed to obtain
its fullest possible public dissemination.

Standards to be employed to determine whether disclosure should be made:

Immediate disclosure should be made of information about a company'’s affairs or about events or
conditions in market for the company’s securities which meets either of the following standards:

e Where the information is likely to have a significant effect on the price of any of the
company's securities, or

e Where such information (after any necessary interpretation by securities analysts or other
experts) is likely to be considered important, by a reasonable investor in determining his
choice of action

Information to be disclosed:

Any material information of a factual nature that has a bearing on the value of a company'’s
securities or on investor decisions as to whether or not to invest or trade in such securities should
be disclosed. Such information include information concerning the company's property, business
financial conditions and prospects, mergers and acquisitions and dealings with employees,
suppliers, customers and others as well as information concerning a significant change in
ownership of the company's securities owned by insiders or representing control of the company.
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The Exchange does not normally consider disclosure of a company's internal estimates or
projections of its earnings or of other data relating to its affairs to be necessary. If such estimates
or projections are released, they should be prepared carefully, on a reasonable factual basis, and
should be stated realistically, with appropriate qualifications. Moreover, if such estimates or
projections subsequently appear to have been mistaken, they should be promptly and publicly
corrected.
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Events and conditions in the market that may require disclosure:

The price of a company's securities, as well as a reasonable investor's decision whether to buy or
sell those securities, may be affected as much by factors directly concerning the market for the
securities as by factors concerning the company’s business. Factors directly concerning the
market for a company's securities, or events materially affecting the size of the “public issue” of its
securities.

While, as is noted above; a company is expected to make appropriate disclosure about significant
change in insider ownership of its securities, the company should not indiscriminately disclose
publicly any knowledge it has of the trading activities of outsiders, such as trading by unit trusts or
other institutions, for such outsiders normally have a legitimate interest in preserving the
confidentiality of their securities transactions.

Examples of a company'’s affairs or market conditions typically requiring
disclosure:

The following events, while not comprising a complete list of all the situations which may require
disclosure are particularly likely to require prompt announcements:

e Ajointventure, mergers, acquisitions or takeovers.

e The declaration or omission of dividends or the determination of earnings.
e The acquisition or loss of a significant contract.

e Asignificant new product or discovery.

e Achange in control or a significant change in management.

o A call of securities for redemption.

e The borrowing of a significant amount of funds.

e The public or private sale of significant amount of additional securities.

e Significant litigation.

e The purchase or sale of a significant assets.

e Asignificant change in capital investment plans.

e Asignificant labor dispute with sub-contractors or suppliers.

o Atender offer for another company'’s securities.

e An event of default on interest and/or principal payment in respect of loans.

Withholding information:

Occasionally, circumstances arise in which provided that complete confidentiality is maintained a
company may temporarily refrain from publicly disclosing material information. The following
circumstances where disclosures can be withheld are limited and constitute an infrequent
exception to the normal requirement of immediate public disclosure. Thus, in cases of doubt the
presumption must always be in favor of disclosure:
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e When immediate disclosure would prejudice the ability of the company to pursue its
corporate objectives.

Although public disclosure is generally necessary to protect the interest of investors,
circumstances may occasionally arise where disclosure would prejudice a company'’s ability to
achieve a valid corporate objective, public disclosure of plan to acquire certain real estate for
example, could resultin an increase in the company cost of the desired acquisition or could
prevent the company from carrying out the plan at all. In such circumstances, if the unfavorable
result to the company outweighs the undesirable consequences of non-disclosure, disclosure may
properly be deferred to a more appropriate time.

e When the facts are in a state of flux and a more appropriate moment for disclosure is
imminent.

Occasionally corporate developments give rise to information which, although material, is subject
to rapid change. If the situation is about to stabilise or resolve itself in the near future, it may be
proper to withhold public announcements concerning the same subject but based on changing
facts may confuse or mislead the public rather than enlighten it.

In the course of a successful negotiation for the acquisition of another company, for example, the
only information known to each party at the outset may be the willingness of the other to hold
discussions. Shortly thereafter it may become apparent to the parties that it is likely an agreement
can be reached. Finally, agreement in principle may be reached on specific terms. In such
circumstances a company need not issue a public announcement at each stage of constantly
changing facts but may await agreement in principle on specific terms. If, on the other hand,
progress in the negotiations should stabilise at some other point, disclosure should then be made
if the information is material.

Whenever the material information is being temporarily withheld, the strictest confidentiality must
be maintained, and the company should be prepared to make an immediate public
announcement, if necessary. During this period, the market action of the company's securities
should be closely watched, since unusual market activity frequently signifies that a “leak” may
have occurred. Company or securities laws may restrict the extent of permissible disclosures
before or during a public offering of securities or a solicitation of proxies.

Action required if insider trading occurs while material information is
being temporarily withheld:

Immediate public disclosure of the information in question must be effected if the Company
should learn that insider trading, has taken or is taking place. In unusual cases, where the trading
is insignificant and does not have any influence on the market measures sufficient to halt the
insider trading and prevent its recurrence are taken exceptions might be made which should be
discussed with the Exchange. The Exchange listing department can provide current information
regarding market activity in the Company's securities with which to help assess the significance of
such trading.

Maintaining confidentiality:

Information that is to be kept confidential should be confined, to the extent possible to the
highest possible echelons of management and should be disclosed to officers, employees and
others on a need to know basis only. Distribution of paper work and other data should be held to
a minimum. Where the information must be disclosed more broadly to company personnel or
others their attention should be drawn to its confidential nature and to the restrictions that apply
to its use, including the prohibitions of insider trading.
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It may be appropriate to require each person who gains access to the information to report any
transactions which affects in the company'’s securities to the Company. If company’s accountants
or financial or public relations advisers or other outsiders are consulted, steps should be taken to
ensure that they maintain similar precautions within their respective organisations to maintain
confidentiality.

THOROUGH PUBLIC DISSEMINATION

A listed company is required to release material information to the publicin a manner designed to
obtain its fullest possible public dissemination.
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Disclosure techniques to be employed by a company:

The steps required are as follows:

e Disclosure of material information can often be made after the market closes. Otherwise,
when it is necessary to make disclosure of material information before or during trading
hours, the Exchange expects a company to notify the Exchange in advance of such
disclosure if the material information is of a non-routine nature or is expected to have a
substantial impact on the market for the securities of the company. The Exchange with the
benefit of all the facts provided by the company will be able to consider a temporary halt in
trading pending an announcement would be desirable on the company or its securities, but
provides an opportunity for disseminating and evaluating the information released.

Such a step frequently helps avoid rumours and market instability as well as the unfairness to
investors that may arise when material information has reached part but not yet all of the investing
community. Thus in appropriate circumstances, the Exchange can often provide a valuable service
to investors and listed companies by arranging for such a halt.

e Attime of Public Disclosure: As a minimum, any public disclosure of material informa-tion
should be made by an announcement released simultaneously to be business and financial
news media the Chittagong Stock Exchange.

Companies may also wish to broaden their distribution to other news or broadcast media such as
those in the location of the company's plants or offices and to trade publications. The information
in question should always be given to the media in such way as to promote publication by them
as promptly as possible i.e. telephone or in writing by hand delivery in both cases on an
immediate release basis. Companies are cautioned that some of these media may refuse to
publish information given by telephone until it has been confirmed in writing or may require
written confirmation after its publication.

Forty copies or such other number as the Exchange may determine of all public announcements
should be sent to the Exchange.

Application of the policy on thorough public dissemination to meeting with
securities analysts, journalists, stockholders and others:

The Exchange recommends that companies observe an open door policy in dealing with analysis
of journalist, stockholders and others. However, under no circumstances, should disclosure of
material corporate developments be made on an individual or selective basis to analysts,
stockholders or other persons unless such information has previously been fully disclosed and
disseminated to the public. In the event that material information is inadvertently disclosed on the
occasion of any meetings with analysts or others, it must be publicly disseminated as promptly as
possible by the means described above.

The exchange also believes that even any appearance of preference or partiality in the release of
explanation or information should be avoided. Thus meeting with analysts or other special groups
where the procedure of the group sponsoring the meetings permits representatives of the news
and other media should be permitted to attend any such meeting.
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CLARIFICATION OR CONFIRMATION OF RUMOURS AND REPORTS

Whenever a listed company becomes, or is made aware of a rumour or report true or false, that
contains information that is likely to have, or has had an effect on the trading in the Company'’s
securities or would be likely to have a bearing on investment decisions, the company is required
to publicly clarify the rumour reports as promptly as reports as possible.

Rumours and reports to be clarified or confirmed:

A public circulation by any means whether by an article published in a newspaper, by a brokers
market letter or by word of mouth information either correct or false which has not been
substantiated by the company and which is likely to have or has had an effect on the price of the
company securities or would be likely to have a bearing on investment decision must be clarified
or confirmed.

Response to be made to rumours or reports:

In the case of material rumour or report, containing erroneous information which has been circu-
lated the company should prepare an announcement denying the rumour or report and setting
forth facts sufficient to clarify any misleading aspect of the rumour. In the case of a material
rumour or report containing information that is correct an announcement setting forth the facts
should be prepared for public. In addition in the case of false rumour or report a reasonable effort
should be made to bring the announcement to the attention of the particular group that initially
distributed it. In the case of an erroneous newspaper article for example by sending a copy of the
announcement to the newspapers, financial editor or in the case of an erroneous market letter by
sending a copy to the broker responsible for the letter.

In the case of rumour or report predicting future sales earning or other data no response from the
company is ordinarily required. However if such a report is manifestly based on erroneous
information oris wrongly to the supposedly factual source the company should respond promptly
to the supposedly factual elements of the rumour of a supposedly factual nature. Moreover if a
rumour or report contains a prediction that is clearly erroneous that company should ensure an
announcement to the effect that company itself has made no such predictions and currently
knows of no facts that would justify making such prediction.

RESPONSE TO UNUSUAL MARKET ACTION

Whenever unusual market action takes place in a listed company's securities, the company is
expected to make inquiry to determine whenever rumors or other conditions requiring corrective
action exits, and if so, to take, whatever action is appropriate. If, after the company'’s review, the
unusual market action remains unexplained it may be appropriate for the company to announce
that there has been no material development in its business and affairs not previously disclosed to
its knowledge, nor any other reason to account for the unusual market action.

Significance of unusual market activity:

Where unusual market action, in price movement, trading activity or both occurs without any
apparent publicly available information which would account for the action, it may signify trading
by persons who are acting either on unannounced information or on a rumour or report whether
true or false about the company . Most often, of course, unusual market activity may not be trace-
able either to insider trading or to rumor or report. Nevertheless the market action itself may be
misleading to investors who are likely to assume that a sudden and appreciable change in the
price of a company's stock must reflect a parallel change in its business or prospects similarly
unusual trading volume even when not accompanied by a significant change in price tenders to
encourage rumors and give rise to excessively speculative trading which may be unrelated to
actual development in the affairs.
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Response required of a company when unusual market action in its securities
takes place:

First the company should attempt to determine the reason for the market action by considering in
particular (a) whether any information about its affairs which would account for the action has
recently been publicly disclosed, (b) whether there is any information of this type that has not
been publicly disclosed in which case the unusual market action may signify that a leak has
occurred and (c) whether the company is the subject of rumour or report.
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If the company determines that the market action results from material information that has
already been publicly disseminated generally no further announcement is required. Although if
the market action indicates that such information may have been misinterpreted it may be helpful
after discussion with the Exchange to issue a clarifying announcement.

If the market action results from the leak of previously undisclosed information, the information in
question must promptly be disseminated. If the market results from a false rumor or report, the
Exchange policy on correction of such rumors and report should be complied with. Finally, if the
company is unable to determine the cause of the market action, The Exchange may suggest that
the company a public announcement to the effect that there have been no undisclosed recent
developments affecting the company or its affairs which would account for the unusual market
activity

UNWARRANTED PROMOTIONAL DISCLOSURE

A listed Company should refrain from promotional disclosure activity which exceeds what is
necessary to enable the public to make informed investment decisions. Such activity includes
inappropriately worded news release, public announcements not justified by actual development
in a company's affairs, exaggerated reports or predictions, flamboyant wording and other forms
of overstated or overzealous disclosure activity which may mislead inventors and cause
unwarranted price movements and activity in a company'’s securities.

Unwarranted promotional disclosure activity:

Disclosure activity beyond that necessary to inform investor and explicably essential as an attempt
to influence securities’ prices, is considered to be unwarranted and promotional. Although the
distinction between legitimate public relation activities and such promotional activity is one that
must necessarily be drawn from the facts of a particular case the following are frequent instances
of promotional activity:

A series of public announcements unrelated in volume or frequency to the materiality of actual
developments in a company'’s business and affairs.

Premature announcements of products still in the developments stage with unproven commercial
prospects.

Promotion and expense-paid trips or the seeking out of meetings or interviews with analysts and
financial writers which could have the effect of unduly influencing the market activity in the
company'’s securities and are not justified in frequency or scope by, the need to disseminate
information about actual developments in the company'’s business and affairs.

Press release or other public announcement of a one-sided or unbalanced nature.
Company's or product advertisement which in effect promotes the company's securities.

INSIDER TRADING

Insiders should not trade on the basis of material information which is not known to the investing
public. Moreover, insiders should refrain from trading, even, after material information has been
released to the press and other media, for a period at least 5 marked days to permit through
public dissemination and evaluation of the information.
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Insiders:

Insiders are all persons who come into possession to material information, before its public
release is considered. Such persons include controlling shareholders, directors, officers and
employees and frequently also include outside attorneys accountants, investment bankers, public
relation advisers, advertising agencies, consultants and other independent contractors. The
husbands, wives, immediate families and those under the control of insiders may also be
regarded as insiders. Where acquisition or other negotiations are concerned, the above
relationships apply to the other parties to the negotiations as well. Finally, for purpose of the
Exchange disclosure policy, insiders include tepees who come into possession of material inside
information.

Insider information:

Insider information is that which has not been publicly released and which is intended for use
solely for a corporate purpose and not for any personal use and which the company withholds.

Insider trading:

Insider Trading refers not only to the purchase or sale of a company'’s securities but also to the
purchase or sale of options with respect to such securities. Such trading is deemed to be done by
an insider whenever he has any beneficial interest, direct or indirect in such securities or options
regardless of whether they are actually held in his name.

Included in the concept of insider trading is tipping, or revealing inside information to outside
individuals to enable such individuals to trade in the company securities on the basis of
undisclosed information.

How soon after the release of material information any insiders begin to
trade?

This depends both on how thoroughly and how quickly after its release the information is
published by the news media services and the press. In addition, following dissemination of the
information, insider should refrain from trading until the public has had an opportunity to evaluate
it thoroughly. Where the effect of the information on investment decisions is readily
understandable, as in the case on earnings, the required waiting period will be shorter than where
the information must be interpreted before its bearing on investment decisions can be evaluated.
While the waiting period is dependent on the circumstances, the Exchange recommends that, as
a basic policy, when dissemination is made in accordance with Exchange policy insiders should
wait for at least twenty-four hours after the general publication of the release in news media.

Steps can be taken to prevent insider trading:

Companies can establish, publish, and enforce effective procedures applicable to purchase and
sale of its securities by officers, directors, employees and other insiders designed not only to
prevent improper trading but also to avoid any question of the propriety of insider purchases or
sales. One such procedure might require corporate insiders to restrict their purchases and sale of
the company’s securities with following the release of the annual statements, or other releases
setting forth the financial condition and status of the company. Another could involve the
purchase of a company's securities on a regular periodic basis by an agent over which neither the
company nor the individual has any control.

FOLLOWING NEW SECTIONS HAVE BEEN INSERTED BY THE AMENDMENT
DATED SEPTEMBER 07, 2020:
Formation, registration, management, etc. of a one person company

Section 392A. Memorandum and Articles of One Person Company.- Memorandum and
Articles of a One Person Company shall mean the Memorandum and Articles of Association of a
One Person Company mentioned in Schedule 9A and Schedule 9B.
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Section 392B. Formation of one-person companies, etc.-

(1) A natural person may, for any lawful purpose, form a one-person company, and if he so
desires, by signing his name to the memorandum as the entrepreneur and taking other
measures in accordance with the provisions of this Act relating to registration form a limited
company.
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(2) A natural person may form only a one-person company.

(3) The memorandum of a one-person company shall contain the name of a nominee, with the
written consent of the nominee, who shall become the shareholder of the said company in
case the sole shareholder dies or becomes incapable or unfit to manage the company.

(4) At the time of registration of a one-person company, the written consent of the nominated
person shall be recorded in its memorandum, articles of association and register.

(5) The person so nominated may withdraw his consent in the prescribed manner.

(6) If the person so nominated dies before the shareholder or becomes incapable or unfit for any
other reason, then any other person may be nominated in place of the person so nominated,
with his consent.

(7) A shareholder of a company may, if he thinks fit, nominate any other person in place of the
person so nominated, with his consent.

(8) A change in the person nominated by a shareholder of a company shall be mentioned in the
rules and shall be intimated to the Registrar in the prescribed time and manner.

Section 392C. Share capital, etc. of a one-person company.-
(1) A one-person company-

a) the paid-up share capital shall be not less than twenty five lakh Taka and not more than five
crore Taka; And

b) Annual turnover for the immediate preceding financial year is not less than one crore and
not more than fifty crores.

(2) If the paid-up share capital of a one-person company exceeds the amount specified in clause
(a) of sub-section (1) and the annual turnover exceeds the amount specified in clause (b) of
sub-section (1), Subject to fulfillment of necessary conditions, a one person company can be
converted into a private limited company or, as the case may be, a public limited company.

Section 392D Procedure to be followed in case of registration of one person company.- The
rules applicable to private limited companies shall, with necessary adaptations, apply to the case
of registration of one person company.

Section 392E. Director of one person company.-
(1) The sole shareholder of a one person company shall be its director.

(2) Managers, company secretaries and other employees shall be appointed for the management
of a one person company.

Section 392F. Meeting of one person company.- The directors of a one person company shall
hold at least one meeting of directors in half a calendar year.

Section 392G. Alteration of memorandum or articles of a one-person company.- If any
alteration is made in the memorandum or articles of a one-person company, the registrar shall be
notified in the prescribed manner of such alteration and the provisions of section 12 shall, with
necessary adaptations, apply.

ICAB 2024 The Companies Act 1994 and secretarial practices (Amended up to September 07, 2020) _



Section 392H. Transfer of shares in a one-person company.- All shares in a one-person
company shall be transferable only to a natural person and the provisions of section 38 shall, with
necessary modifications, apply to the transfer of shares.

Section 392I. Balance sheet of one person company.-

(1) In case of one person company, within one hundred and eighty days of the end of any financial
year, its financial statement shall be attached with the documents and submitted to the
Registrar.

(2) Every balance sheet and every profit and loss account or income and expenditure account
shall be signed by the sole shareholder director of the company.

Section 392J. Audit of one-person companies.- The relevant provisions of this Act shall, with
necessary adaptations, apply with respect to appointment of auditors and audit reports in one-
person companies.

Section 392K. Borrowing and Repayment by a One Person Company.- The provisions of
Sections 159 to 175, with necessary adaptations, shall apply in the case of borrowing or
repayment by a One Person Company from any bank or financial institution.

Section 392L. Voluntary winding up of one person company.- In the case of voluntary winding
up of a one person company the relevant provisions of this Act shall, with necessary adaptations,

apply.
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Corporate Governance Code
Notification dated 3 June 2018
(As amended up to 04 April 2024)

Topic List
Board of Directors
Independent Directors

The Directors’ Report to Shareholders

Managing Director (MD) or Chief Executive Officer (CEQ), Chief Financial Officer (CFO), Head of
Internal Audit and Compliance (HIAC) and Company Secretary (CS)

Committee of Board of Directors No. BSEC/CMRRCD/2006-158/207/Admin/80: Whereas, the
Bangladesh Securities and Exchange Commission (hereinafter referred to as the “Commission”)
deems it fit that the consent already accorded by the Commission, or deemed to have been
accorded by it, or to be accorded by it in future, to the issue of capital by the companies listed
with any stock exchange in Bangladesh, shall be subject to certain further conditions, i.e.,
Corporate Governance Code in order to enhance corporate governance in the interest of
investors and the capital market;

Now, therefore, in exercise of the power conferred by section 2CC of the Securities and Exchange
Ordinance, 1969 (XVII of 1969), the Commission hereby repeals its earlier Notification No.
SEC/CMRRCD/2006-158/134/Admin/44 dated 07 August 2012, published in the official gazette
on 30 August 2012 and the relevant Notification(s) on the same matter and, imposes the following
further conditions, i.e., Corporate Governance Code to the consent already accorded by it, or
deemed to have been accorded by it, or to be accorded by it in future, to the issue of capital by
the companies listed with any stock exchange in Bangladesh:

Provided, however, that these conditions or Code are imposed on ‘comply’ basis; the companies
listed with any stock exchange in Bangladesh shall comply with these conditions or Code in
accordance with the condition No. 9.

The Conditions, i.e., Corporate Governance Code:

Board of Directors. -

(1) Size of the Board of Directors

The total number of members of a company’s Board of Directors (hereinafter referred to as
"Board”) shall not be less than 5 (five) and more than 20 (twenty).

(2) Independent Directors

All companies shall have effective representation of independent directors on their Boards, so
that the Board, as a group, includes core competencies considered relevant in the context of each
company; for this purpose, the companies shall comply with the following: -

At least 2(two) directors or one-fifth (1/5) of the total number of directors in the company’s Board,
whichever is higher, shall be independent directors; any fraction shall be considered to the next
integer or whole number for calculating number of independent: (Inserted on 16 October, 2023)

Provided that the Board shall appoint at least 1(one) female independent director in the Board of
Directors of the company; (Inserted on 04 April, 2024)

Without contravention of any provision of any other laws, for the purpose of this clause, an
“independent director” means a director--

e who either does not hold any share in the company or holds less than one percent (1%)
shares of the total paid-up shares of the company;
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e who is not a sponsor of the company or is not connected with the company’s any sponsor
or director or nominated director or shareholder of the company or any of its associates,
sister concerns, subsidiaries and parents or holding entities who holds one percent (1%)
or more shares of the total paid-up shares of the company on the basis of family
relationship and his or her family members also shall not hold above mentioned shares in
the company:

who has not been reported as a defaulter in the latest Credit Information Bureau (CIB) report of
Bangladesh Bank for nonpayment of any loan or advance or obligation to a bank or a financial
institution; and” ( Inserted on 16 October, 2023)

Provided that spouse, son, daughter, father, mother, brother, sister, son-in-law and daughter-in-
law shall be considered as family members;

e who has not been an executive of the company in immediately preceding 2 (two) financial
years;
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e who does not have any other relationship, whether pecuniary or otherwise, with the
company or its subsidiary or associated companies;

e who is nota member or TREC (Trading Right Entitlement Certificate) holder, director or
officer of any stock exchange;

e who is not a shareholder, director excepting independent director or officer of any
member or TREC holder of stock exchange or an intermediary of the capital market;

e who is not a partner or an executive or was not a partner or an executive during the
preceding 3 (three) years of the concerned company'’s statutory audit firm or audit firm
engaged in internal audit services or audit firm conducting special audit or professional
certifying compliance of this Code;

e whois notindependent director in more than 5 (five) listed companies;

e who has not been convicted by a court of competent jurisdiction as a defaulter in payment
of any loan or any advance to a bank or a Non-Bank Financial Institution (NBFI); and

e who has not been convicted for a criminal offence involving moral turpitude;

e The independent director(s) shall be appointed by the Board and approved by the
shareholders in the Annual General Meeting (AGM);

e The post ofindependent director(s) cannot remain vacant for more than 90 (ninety) days;
and

e The tenure of office of an independent director shall be for a period of 3 (three) years,
which may be extended for 1 (one) tenure only:

Provided that the Board shall appoint the independent director, subject to prior consent of the
Commission, after due consideration of recommendation of the Nomination and Remuneration
Committee (NRC) of the company; ( Inserted on 16 October, 2023)

Provided that a former independent director may be considered for reappointment for another
tenure after a time gap of one tenure, i.e., three years from his or her completion of consecutive
two tenures [i.e. six years]:

Provided further that the independent director shall not be subject to retirement by rotation as per
the Companies Act, 1994.

Explanation: For the purpose of counting tenure or term of independent director, any partial term
of tenure shall be deemed to be a full tenure

ICAB 2024 Laws relating to The Securities and Exchange _



(3) Qualification of Independent Director. -

Independent director shall be a knowledgeable individual with integrity who is able to ensure
compliance with financial laws, regulatory requirements and corporate laws and can make
meaningful contribution to the business;

Independent director shall have following qualifications:

Business Leader who is or was a promoter or director of an unlisted company having minimum
paid-up capital of Tk. 100.00 million or any listed company or a member of any national or
international chamber of commerce or registered business association; or

Corporate Leader who is or was a top level executive not lower than Chief Executive Officer or
Managing Director or Deputy Managing Director or Chief Financial Officer or Head of Finance or
Accounts or Company Secretary or Head of Internal Audit and Compliance or Head of Legal
Service or a candidate with equivalent position of an unlisted company having minimum paid up
capital of Tk. 100.00 million or of a listed company; or

Explanation: Top level executive includes Managing Director (MD) or Chief Executive Officer
(CEO), Additional or Deputy Managing Director (AMD or DMD), Chief Operating Officer (COO),
Chief Financial Officer (CFO), Company Secretary (CS), Head of Internal Audit and Compliance
(HIAC), Head of Administration and Human Resources or equivalent positions and same level or
ranked or salaried officials of the company.

Former or existing official of government or statutory or autonomous or regulatory body in the
position not below 5th Grade of the national pay scale, who has at least educational background
of bachelor degree in economics or commerce or business or Law:

Provided that in case of appointment of existing official as independent director, it requires
clearance from the organisation where he or she is in service;

University Teacher who has educational background in Economics or Commerce or Business
Studies or Law; or

Professional who is or was an advocate practicing at least in the High Court Division of
Bangladesh Supreme Court or a Chartered Accountant or Cost and Management Accountant or
Chartered Financial Analyst or Chartered Certified Accountant or Certified Public Accountant or
Chartered Management Accountant or Chartered Secretary or equivalent qualification;

The independent director shall have at least 10 (ten) years of experiences in any field mentioned
in clause (b);

In special cases, the above qualifications or experiences may be relaxed subject to prior approval
of the Commission.

(4) Duality of Chairperson of the Board of Directors and Managing Director or Chief
Executive Officer:

The positions of the Chairperson of the Board and the Managing Director (MD) and/or Chief
Executive Officer (CEO) of the company shall be filled by different individuals;

The Managing Director (MD) and/or Chief Executive Officer (CEO) of a listed company shall not
hold the same position in another listed company;

The Chairperson of the Board shall be elected from among the non-executive directors of the
company;

The Board shall clearly define respective roles and responsibilities of the Chairperson and the
Managing Director and/or Chief Executive Officer;

In the absence of the Chairperson of the Board, the remaining members may elect one of
themselves from non-executive directors as Chairperson for that particular Board's meeting; the
reason of absence of the regular Chairperson shall be duly recorded in the minutes.
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(5) The Directors’ Report to Shareholders

The Board of the company shall include the following additional statements or disclosures in the
Directors’ Report prepared under section 184 of the Companies Act, 1994 (Act No. XVIIl of 1994): -

e Anindustry outlook and possible future developments in the industry;
e The segment-wise or product-wise performance;

e Risks and concerns including internal and external risk factors, threat to sustainability and
negative impact on environment, if any;

e Adiscussion on Cost of Goods sold, Gross Profit Margin and Net Profit Margin, where
applicable;

e Adiscussion on continuity of any extraordinary activities and their implications (gain or
loss);
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e A detailed discussion on related party transactions along with a statement showing
amount, nature of related party, nature of transactions and basis of transactions of all
related party transactions;

e A statement of utilisation of proceeds raised through publicissues, rights issues and/or
any other instruments;

e An explanation if the financial results deteriorate after the company goes for Initial Public
Offering (IPO), Repeat Public Offering (RPO), Rights share Offer, Direct Listing, etc.;

e An explanation on any significant variance that occurs between Quarterly Financial
performances and Annual Financial Statements;

e A statement of remuneration paid to the directors including independent directors;

e Astatement that the financial statements prepared by the management of the issuer
company present fairly its state of affairs, the result of its operations, cash flows and
changes in equity;

e A statementthat proper books of account of the issuer company have been maintained;

e A statement that appropriate accounting policies have been consistently applied in
preparation of the financial statements and that the accounting estimates are based on
reasonable and prudent judgment;

e A statement that International Accounting Standards (IAS) or International Financial
Reporting Standards (IFRS), as applicable in Bangladesh, have been followed in
preparation of the financial statements and any departure there from has been
adequately disclosed;

e A statement that the system of internal control is sound in design and has been effectively
implemented and monitored;

e A statement that minority shareholders have been protected from abusive actions by, or
in the interest of, controlling shareholders acting either directly or indirectly and have
effective means of redress;

e A statement that there is no significant doubt upon the issuer company’s ability to
continue as a going concern, if the issuer company is not considered to be a going
concern, the fact along with reasons there of shall be disclosed;

e An explanation that significant deviations from the last year's operating results of the issuer
company shall be highlighted and the reasons thereof shall be explained;
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e Astatement where key operating and financial data of at least preceding 5 (five) years shall
be summarised;

e An explanation on the reasons if the issuer company has not declared dividend (cash or
stock) for the year;

e Board's statement to the effect that no bonus shares or stock dividend has been or shall be
declared as interim dividend;

e The total number of Board meetings held during the year and attendance by each director;

e Areporton the pattern of shareholding disclosing the aggregate number of shares (along
with name-wise details where stated below) held by: -

e Parentor Subsidiary or Associated Companies and other related parties (name-wise
details);

e Directors, Chief Executive Officer, Company Secretary, Chief Financial Officer, Head of
Internal Audit and Compliance and their spouses and minor children (name-wise details);

e Executives; and

e Shareholders holding ten percent (10%) or more voting interest in the company (name-
wise details);

The Directors’ report to the shareholders does not require to include the business strategy or
technical specification related to products or services, which have business confidentiality. (
Inserted on 16 October, 2023)

Explanation: For the purpose of this clause, the expression “executive” means top 5 (five) salaried
employees of the company, other than the Directors, Chief Executive Officer, Company Secretary,
Chief Financial Officer and Head of Internal Audit and Compliance.

In case of the appointment or reappointment of a director, a disclosure on the following
information to the shareholders: -

e briefresume of the director;
e nature of his or her expertise in specific functional areas;

¢ names of companies in which the person also holds the directorship and the membership
of committees of the Board;

A Management's Discussion and Analysis signed by CEO or MD presenting detailed analysis of
the company's position and operations along with a brief discussion of changes in the financial
statements, among others, focusing on:

accounting policies and estimation for preparation of financial statements;

changes in accounting policies and estimation, if any, clearly describing the effect on
financial performance or results and financial position as well as cash flows in absolute figure
for such changes;

comparative analysis (including effects of inflation) of financial performance or results and
financial position as well as cash flows for current financial year with immediate preceding
five years explaining reasons thereof;

compare such financial performance or results and financial position as well as cash flows with
the peer industry scenario;

briefly explain the financial and economic scenario of the country and the globe;

risks and concerns issues related to the financial statements, explaining such risk and
concerns mitigation plan of the company; and
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future plan or projection or forecast for company’s operation, performance and financial
position, with justification thereof, i.e., actual position shall be explained to the shareholders
in the next AGM;

Declaration or certification by the CEO and the CFO to the Board as required under
condition No. 3(3) shall be disclosed as per Annexure-A; and

The report as well as certificate regarding compliance of conditions of this Code as required
under condition No. 9 shall be disclosed as per Annexure-B and Annexure-C.

(6) Meetings of the Board of Directors

The company shall conduct its Board meetings and record the minutes of the meetings as well as
keep required books and records in line with the provisions of the relevant Bangladesh Secretarial
Standards (BSS) as adopted by the Institute of Chartered Secretaries of Bangladesh (ICSB) in so
far as those standards are not inconsistent with any condition of this Code.
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(7) Code of Conduct for the Chairperson, other Board members and Chief Executive
Officer

e The Board shall lay down a code of conduct, based on the recommendation of the
Nomination and Remuneration Committee (NRC) at condition No. 6, for the Chairperson
of the Board, other board members and Chief Executive Officer of the company;

e The code of conduct as determined by the NRC shall be posted on the website of the
company including, among others, prudent conduct and behavior; confidentiality; conflict
of interest; compliance with laws, rules and regulations; prohibition of insider trading;
relationship with environment, employees, customers and suppliers; and independency.

2. Governance of Board of Directors of Subsidiary Company. -

e Provisions relating to the composition of the Board of the holding company shall be made
applicable to the composition of the Board of the subsidiary company;

e Atleast 1 (one)independent director on the Board of the holding company shall be a
director on the Board of the subsidiary company;

e The minutes of the Board meeting of the subsidiary company shall be placed for review at
the following Board meeting of the holding company;

e The minutes of the respective Board meeting of the holding company shall state that they
have reviewed the affairs of the subsidiary company also;

e The Audit Committee of the holding company shall also review the financial statements, in
particular the investments made by the subsidiary company.

3. Managing Director (MD) or Chief Executive Officer (CEO), Chief Financial
Officer (CFO), Head of Internal Audit and Compliance (HIAC) and Company
Secretary (CS). -

(1) Appointment:

e The Board shall appoint a Managing Director (MD) or Chief Executive Officer (CEQ), a
Company Secretary (CS), a Chief Financial Officer (CFO) and a Head of Internal Audit and
Compliance (HIAC);

e The positions of the Managing Director (MD) or Chief Executive Officer (CEO), Company
Secretary (CS), Chief Financial Officer (CFO) and Head of Internal Audit and Compliance
(HIAC) shall be filled by different individuals;

e The MD or CEO, CS, CFO and HIAC of a listed company shall not hold any executive
position in any other company at the same time;
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e The Board shall clearly define respective roles, responsibilities and duties of the CFO, the
HIAC and the CS;

e The MD or CEO, CS, CFO and HIAC shall not be removed from their position without
approval of the Board as well as immediate dissemination to the Commission and stock
exchange(s).

Provided that CFO or CS of any listed company may be appointed for the same position in any
other listed or non-listed company under the same group for reduction of cost or for technical
expertise, with prior approval of the Commission: Provided further that the remuneration and
perquisites of the said CFO or CS shall be shared by appointing companies proportionately.
(Inserted on 16 October, 2023)

(2) Requirement to attend Board of Directors’ Meetings
The MD or CEQO, CS, CFO and HIAC of the company shall attend the meetings of the Board:

Provided that the CS, CFO and/or the HIAC shall not attend such part of a meeting of the Board
which involves consideration of an agenda item relating to their personal matters.

(3) Duties of Managing Director (MD) or Chief Executive Officer (CEO) and Chief Financial
Officer (CFO)

e The MD or CEO and CFO shall certify to the Board that they have reviewed financial
statements for the year and that to the best of their knowledge and belief:

i. these statements do not contain any materially untrue statement or omit any material
fact or contain statements that might be misleading; and

ii. these statements together present a true and fair view of the company’s affairs and are
in compliance with existing accounting standards and applicable laws;

e The MD or CEO and CFO shall also certify that there are, to the best of knowledge and
belief, no transactions entered into by the company during the year which are fraudulent,
illegal or in violation of the code of conduct for the company’s Board or its members;

The certification of the MD or CEO and CFO shall be disclosed in the Annual Report.
4. Board of Directors’ Committee. -

For ensuring good governance in the company, the Board shall have at least following sub-
committees:

¢ Audit Committee; and
¢ Nomination and Remuneration Committee.
5. Audit Committee. -
(1) Responsibility to the Board of Directors:
e The company shall have an Audit Committee as a sub-committee of the Board;

e The Audit Committee shall assist the Board in ensuring that the financial statements reflect
true and fair view of the state of affairs of the company and in ensuring a good monitoring
system within the business;

o The Audit Committee shall be responsible to the Board; the duties of the Audit Committee
shall be clearly set forth in writing.
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(2) Constitution of the Audit Committee

e The Audit Committee shall be composed of at least 3 (three) members;

e The Board shall appoint members of the Audit Committee who shall be nonexecutive
directors of the company excepting Chairperson of the Board and shall include at least 1
(one) independent director;

o All members of the audit committee should be “financially literate” and at least 1 (one)
member shall have accounting or related financial management background and 10 (ten)
years of such experience;

Explanation: The term “financially literate” means the ability to read and understand the financial
statements like statement of financial position, statement of comprehensive income, statement of
changes in equity and cash flows statement and a person will be considered to have accounting
or related financial management expertise if he or she possesses professional qualification or
Accounting or Finance graduate with at least 10 (ten) years of corporate management or
professional experiences.
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When the term of service of any Committee member expires or there is any circumstance causing
any Committee member to be unable to hold office before expiration of the term of service, thus
making the number of the Committee members to be lower than the prescribed number of 3
(three) persons, the Board shall appoint the new Committee member to fill up the vacancy
immediately or not later than 60 (sixty) days from the date of vacancy in the Committee to ensure
continuity of the performance of work of the Audit Committee (inserted on October 16, 2023);

The company secretary shall act as the secretary of the Committee;

The quorum of the Audit Committee meeting shall not constitute without at least 1 (one)
independent director.

(3) Chairperson of the Audit Committee:

The Board shall select 1 (one) member of the Audit Committee to be Chairperson of the
Audit Committee, who shall be an independent director;

In the absence of the Chairperson of the Audit Committee, the remaining members may elect one
of themselves as Chairperson for that particular meeting, in that case there shall be no problem of
constituting a quorum as required under condition No. 5(4)(b) and the reason of absence of the
regular Chairperson shall be duly recorded in the minutes.

Chairperson of the Audit Committee shall remain present in the Annual General Meeting (AGM):

Provided that in absence of Chairperson of the Audit Committee, any other member from the
Audit Committee shall be selected to be present in the annual general meeting (AGM) and reason

for absence of the Chairperson of the Audit Committee shall be recorded in the minutes of the
AGM.

(4) Meeting of the Audit Committee

The Audit Committee shall conduct at least its four meetings in a financial year:

Provided that any emergency meeting in addition to regular meeting may be convened at the
request of any one of the members of the Committee;

The quorum of the meeting of the Audit Committee shall be constituted in presence of either two
members or two third of the members of the Audit Committee, whichever is higher, where
presence of an independent director is a must.

ICAB 2024 Laws relating to The Securities and Exchange _



(5) Role of Audit Committee:
The Audit Committee shall: -

= Oversee the financial reporting process;
* monitor choice of accounting policies and principles;

* monitor Internal Audit and Compliance process to ensure that it is adequately resourced,
including approval of the Internal Audit and Compliance Plan and review of the Internal
Audit and Compliance Report;

» oversee hiring and performance of external auditors;

* hold meeting with the external or statutory auditors for review of the annual financial
statements before submission to the Board for approval or adoption;

* review along with the management, the annual financial statements before submission to
the Board for approval;

» review along with the management, the quarterly and half yearly financial statements
before submission to the Board for approval;

» review the adequacy of internal audit function;
» review the Management's Discussion and Analysis before disclosing in the Annual Report;
» review statement of all related party transactions submitted by the management;

* review Management Letters or Letter of Internal Control weakness issued by statutory
auditors;

» oversee the determination of audit fees based on scope and magnitude, level of expertise
deployed and time required for effective audit and evaluate the performance of external
auditors; and

» oversee whether the proceeds raised through Initial Public Offering (IPO) or Repeat Public
Offering (RPO) or Rights Share Offer have been utilised as per the purposes stated in
relevant offer document or prospectus approved by the Commission:

* Provided that the management shall disclose to the Audit Committee about the uses
or applications of the proceeds by major category (capital expenditure, sales and
marketing expenses, working capital, etc.), on a quarterly basis, as a part of their quarterly
declaration of financial results:

Provided further that on an annual basis, the company shall prepare a statement of the proceeds
utilised for the purposes other than those stated in the offer document or prospectus for
publication in the Annual Report along with the comments of the Audit Committee.

(6) Reporting of the Audit Committee:

Reporting to the Board of Directors

The Audit Committee shall report on its activities to the Board.

a. The Audit Committee shall immediately report to the Board on the following findings, if
any: -

= reporton conflicts of interests;

= suspected or presumed fraud or irregularity or material defect identified in the internal
audit and compliance process or in the financial statements;

= suspected infringement of laws, regulatory compliances including securities related laws,
rules and regulations; and
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® any other matter which the Audit Committee deems necessary shall be disclosed to the
Board immediately;

b. Reporting to the Authorities:

If the Audit Committee has reported to the Board about anything which has material
impact on the financial condition and results of operation and has discussed with the
Board and the management that any rectification is necessary and if the Audit Committee
finds that such rectification has been unreasonably ignored, the Audit Committee shall
report such finding to the Commission, upon reporting of such matters to the Board for
three times or completion of a period of 6 (six) months from the date of first reporting to
the Board, whichever is earlier.

c. Reporting to the Shareholders and General Investors

Report on activities carried out by the Audit Committee, including any report made to the
Board under condition No. 5(6)(a)(ii) above during the year, shall be signed by the
Chairperson of the Audit Committee and disclosed in the annual report of the issuer
company.
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6. Nomination and Remuneration Committee (NRC):

(1) Responsibility to the Board of Directors

The company shall have a Nomination and Remuneration Committee (NRC) as a sub- committee
of the Board;

The NRC shall assist the Board in formulation of the nomination criteria or policy for determining
qualifications, positive attributes, experiences and independence of directors and top level
executive as well as a policy for formal process of considering remuneration of directors, top level
executive;

The Terms of Reference (TOR) of the NRC shall be clearly set forth in writing covering the areas
stated at the condition No. 6(5)(b).

(2) Constitution of the NRC

e The Committee shall comprise of at least three members including an independent
director;

® At least 02 (two) members of the Committee shall be non-executive directors (Inserted on October 16,
2023);

e “Members of the Committee shall be nominated and appointed by the Board;
® The Board shall have authority to remove and appoint any member of the Committee;

e In case of death, resignation, disqualification, or removal of any member of the
Committee or in any other cases of vacancies, the board shall fill the vacancy within 180
(one hundred eighty) days of occurring such vacancy in the Committee;

e The Chairperson of the Committee may appoint or co-opt any external expert and/or
member(s) of staff to the Committee as advisor who shall be non-voting member, if the
Chairperson feels that advice or suggestion from such external expert and/or member(s)
of staff shall be required or valuable for the Committee;

e The company secretary shall act as the secretary of the Committee;

e The quorum of the NRC meeting shall not constitute without attendance of at least an
independent director;
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No member of the NRC shall receive, either directly or indirectly, any remuneration for
any advisory or consultancy role or otherwise, other than Director’s fees or honorarium
from the company.

(3) Chairperson of the NRC

® The Board shall select 1 (one) member of the NRC to be Chairperson of the Committee,
who shall be an independent director;

e Inthe absence of the Chairperson of the NRC, the remaining members may elect one of
themselves as Chairperson for that particular meeting, the reason of absence of the
regular Chairperson shall be duly recorded in the minutes;

e The Chairperson of the NRC shall attend the annual general meeting (AGM) to answer the
queries of the shareholders:

Provided that in absence of Chairperson of the NRC, any other member from the NRC shall be
selected to be present in the annual general meeting (AGM) for answering the shareholder's

queries and reason for absence of the Chairperson of the NRC shall be recorded in the minutes of
the AGM.

(4) Meeting of the NRC

e The NRC shall conduct at least one meeting in a financial year;

e The Chairperson of the NRC may convene any emergency meeting upon request by any
member of the NRC;

e The quorum of the meeting of the NRC shall be constituted in presence of either two
members or two third of the members of the Committee, whichever is higher, where
presence of an independent director is must as required under condition No. é(2)(h);

® The proceedings of each meeting of the NRC shall duly be recorded in the minutes and
such minutes shall be confirmed in the next meeting of the NRC.

(5) Role of the NRC

e NRC shall be independent and responsible or accountable to the Board and to the
shareholders;

e NRC shall oversee, among others, the following matters and make report with
recommendation to the Board:

= formulating the criteria for determining qualifications, positive attributes and
independence of a director and recommend a policy to the Board, relating to the
remuneration of the directors, top level executive, considering the following:

» the level and composition of remuneration is reasonable and sufficient to attract, retain
and motivate suitable directors to run the company successfully;

* the relationship of remuneration to performance is clear and meets appropriate
performance benchmarks; and

* remuneration to directors, top level executive involves a balance between fixed and
incentive pay reflecting short and long-term performance objectives appropriate to the
working of the company and its goals;

= devising a policy on Board'’s diversity taking into consideration age, gender,
experience, ethnicity, educational background and nationality;
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The company shall disclose the nomination and remuneration policy and the evaluation criteria
and activities of NRC during the year at a glance in its annual report.

7. External or Statutory Auditors. -

The issuer company shall not engage its external or statutory auditors to perform the following
services of the company, namely:

= identifying persons who are qualified to become directors and who may be appointed
in top level executive position in accordance with the criteria laid down, and
recommend their appointment and removal to the Board;

» formulating the criteria for evaluation of performance of independent directors and the
Board;

* identifying the company's needs for employees at different levels and determine their
selection, transfer or replacement and promotion criteria; and

» developing, recommending and reviewing annually the company’s human resources
and training policies;
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appraisal or valuation services or fairness opinions;

financial information systems design and implementation;

book-keeping or other services related to the accounting records or financial statements;
broker-dealer services;

actuarial services;

internal audit services or special audit services;

any service that the Audit Committee determines;

audit or certification services on compliance of corporate governance as required under condition
No. 9(1); and (ix) any other service that creates conflict of interest.

No partner or employees of the external audit firms shall possess any share of the company they
audit at least during the tenure of their audit assignment of that company; his or her family
members also shall not hold any shares in the said company:

Provided that spouse, son, daughter, father, mother, brother, sister, son-in-law and daughter-in-
law shall be considered as family members.

Representative of external or statutory auditors shall remain present in the Shareholders’ Meeting
(Annual General Meeting or Extraordinary General Meeting) to answer the queries of the
shareholders.

8. Maintaining a website by the Company.

The company shall have an official website linked with the website of the stock exchange. The
company shall keep the website functional from the date of listing.

The company shall make available the detailed disclosures on its website as required under the
listing regulations of the concerned stock exchange(s).
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9. Reporting and Compliance of Corporate Governance. -

The company shall obtain a certificate from a practicing Professional Accountant or Secretary
(Chartered Accountant or Cost and Management Accountant or Chartered Secretary) other than
its statutory auditors or audit firm on yearly basis regarding compliance of conditions of Corporate
Governance Code of the Commission and shall such certificate shall be disclosed in the Annual
Report.

Explanation: “Chartered Accountant” means Chartered Accountant as defined in the Bangladesh
Chartered Accountants Order, 1973 (President’s Order No. 2 of 1973); “Cost and Management
Accountant” means Cost and Management Accountant as defined in the Cost and Management
Accountants Ordinance, 1977 (Ordinance No. Llll of 1977); “Chartered Secretary” means
Chartered Secretary as defined in the Chartered Secretaries Act, 2010.

The professional who will provide the certificate on compliance of this Corporate Governance
Code shall be appointed by the shareholders in the annual general meeting.

The directors of the company shall state, in accordance with the Annexure-C attached, in the
directors’ report whether the company has complied with these conditions or not.
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Annexure-A
[As per condition No. 1(5)(xxvi)]
Name of the company .............
Declaration by CEO and CFO

Date:
The Board of Directors

Subject: Declaration on Financial Statements for the year ended on Dear Sirs,

Pursuant to the condition No. 1(5)(xxvi) imposed vide the Commission’s Notification No. Dated under
section 2CC of the Securities and Exchange Ordinance, 1969, we do hereby declare that:
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(1) The Financial Statements Of .......ocovvioiiiieiieeeeeeeeee e Limited for the year ended on
................................ have been prepared in compliance with International Accounting

Standards (IAS) or International Financial Reporting Standards (IFRS), as applicable in the Bangladesh
and any departure there from has been adequately disclosed;

The estimates and judgments related to the financial statements were made on a prudent and
reasonable basis, in order for the financial statements to reveal a true and fair view;

The form and substance of transactions and the Company's state of affairs have been reasonably and
fairly presented in its financial statements;

To ensure above, the Company has taken proper and adequate care in installing a system of internal
control and maintenance of accounting records;

Our internal auditors have conducted periodic audits to provide reasonable assurance that the
established policies and procedures of the Company were consistently followed; and

The management's use of the going concern basis of accounting in preparing the financial statements
is appropriate and there exists no material uncertainty related to events or conditions that may cast
significant doubt on the Company's ability to continue as a going concern.

In this regard, we also certify that: -

(i) We have reviewed the financial statements for the year ended on .....c.cccccoeciniinnccnccnne. and that to
the best of our knowledge and belief:

statements do not contain any materially untrue statement or omit any material fact or contain
statements that might be misleading;

these statements collectively present true and fair view of the Company’s affairs and are in compliance
with existing accounting standards and applicable laws.

(T IR There are, to the best of
knowledge and belief, no transactions entered into by the Company during the year which are
fraudulent, illegal or in violation of the code of conduct for the company’s Board of Directors or its
members.

Sincerely yours,

(Name and Signature with (Name and Signature with
date) date)
Chief Executive Officer (CEO) Chief Financial Officer (CFO)
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Annexure-B
[Certificate as per condition No. 1(5)(xxvii)]

Report to the Shareholders of Limited on compliance on the Corporate
Governance Code

We have examined the compliance status to the Corporate Governance Code by

............................. Limited forthe yearended on......c.ccccoecevvvcinccinvcinccnciecnnnee. This Code relates to the
Notification NO .....cerrrreerrrereecsrenes dated ..o of the Bangladesh Securities
and Exchange Commission.

Such compliance with the Corporate Governance Code is the responsibility of the Company. Our
examination was limited to the procedures and implementation thereof as adopted by the
Management in ensuring compliance to the conditions of the Corporate Governance Code.

This is a scrutiny and verification and an independent audit on compliance of the conditions of the
Corporate Governance Code as well as the provisions of relevant Bangladesh Secretarial Standards
(BSS) as adopted by Institute of Chartered Secretaries of Bangladesh (ICSB) in so far as those standards
are not inconsistent with any condition of this Corporate Governance Code.

We state that we have obtained all the information and explanations, which we have required, and after
due scrutiny and verification thereof, we report that, in our opinion:

e The Company has complied with the conditions of the Corporate Governance Code as
stipulated in the above mentioned Corporate Governance Code issued by the Commission or
not complied (if not complied, specify non-compliances);

e The company has complied with the provisions of the relevant Bangladesh Secretarial
Standards (BSS) as adopted by the Institute of Chartered Secretaries of Bangladesh (ICSB) as
required by this Code or not complied (if not complied, specify noncompliance);

® Proper books and records have been kept by the company as required under the Companies
Act, 1994, the securities laws and other relevant laws or not complied (if not complied, specify
non-compliances); and

e The governance of the company is highly satisfactory or satisfactory or not satisfactory.

Place: FOr i (Name of the
firm)
Dated: (Signature with name and designation)
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Questions and Answers:

Question:

ICAB 2024

XYZ Company Limited (a publicly listed company) has appointed your firm to certify
the compliance status of Notification dated July 3, 2012 of Bangladesh Securities and
Exchange Commission. You are required to give appropriate recommendation, if
required, from the following facts:

a. The Board of XYZ Company Limited is consisted of nine directors out of whom one
is independent director. The independent director holds 1.00% shares of the
Company.

b. The Audit Committee of XYZ Company Limited is consisted of three directors. The
Chairman of the Audit Committee holds 5% shares of the Company;

c. The Statutory Auditors of XYZ Company Limited have been assigned to look after
the internal audit issues and financial information systems design.

d. XYZ Company Limited has one fully owned subsidiary namely ABC Company
Limited. The Board of the subsidiary is comprised of two directors who are also
directors of XYZ Company Limited.

e. The Audited Financial Statements of the Company which was duly recommended
by its Audit Committee was approved by the Board of Directors of the Company
for placement in the AGM to be held in the next month.

f. What should the Company do if it wants to be compliant in the situation
mentioned in (a) above keeping all of its existing directors and their shareholdings
unchanged?
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Answer: a. Regarding appointment of independent director(s) XYZ Company Limited is fully
non-compliant. The Company should have at least two independent directors (one
fifth of the total number of directors) whose individual shareholding shall be less
than 1.00% in the share capital of the Company.

b. The Chairman of the Audit Committee of XYZ Company Limited shall be an
independent director holding less than 1.00% shares in the Company. Hence, the
shareholding of the existing Independent Director must be reduced.

c. XYZ Company Limited cannot assign its Statutory Auditors to look after the
internal audit issues and financial information systems design.

d. Since ABC Company Limited is a subsidiary of XYZ Company Limited, a public
limited company, it shall have minimum three directors in its Board at least one of
whom shall be independent director.

e. Since the formation of the Audit Committee is not in accordance with the
Guidelines of Bangladesh Securities and Exchange Commission the
recommendation of the said Audit Committee will not be valid. Therefore, the
Audited Financial Statements of the Company to be placed in the upcoming AGM
will not be valid. The followings shall be followed:

¢ The AGM should be postponed;

¢ The Audit Committee shall be formed complying with the Guidelines of
Bangladesh Securities and Exchange Commission;

¢ The newly formed Audit Committee shall recommend the Audited Financial
Statements afresh;

¢ Board meeting shall be held afresh for approval of the Audited Financial
Statements; and

¢ New date for AGM and record date shall be declared complying with the
relevant regulations.

f. If XYZ Company Limited wants to be compliant in the situation mentioned in (a)
above keeping all the existing directors it should appoint three more independent
directors complying with the guidelines of Bangladesh Securities and Exchange
Commission.
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Bangladesh Securities and Exchange Commission (Public Issue) Rules, 2015

( As amended up to 19 July 2021)

Topic List:
e Requirements for filing application for a public offer
e Submission of application and processing thereof

e Publication of prospectus and opening of subscription list
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e Prospectus delivery requirements
e Lock-in
e Issue Manager

e Underwriters

e Approval, Rejection and review

3. Requirements for filing application for a public offer

(1) Application for consent under these Rules may be made on any of the following
methods:-

(a) fixed price method, when offered at par value; or
(b) book-building method, when offered above par value.

(2) General requirements: An issuer may make an application for public offer of its
securities, if -
(a) repealed (18 June, 2017);
(b) repealed (18 June, 2017);

(c) it has not made any material change including raising of paid-up capital after the date of
audited financial statements as included in the prospectus;

(d) the issue manager or any of its connected persons is in no way connected with the issuer
or any of its connected person nor does hold any securities thereof; (replaced on 18
June, 2017);

(e) it has prepared its financial statements in accordance with the requirements of the
Securities and Exchange Rules, 1987, the provisions of IFRS /IAS as adopted in
Bangladesh and audited the same as per Bangladesh Standards on Auditing (BSA) as
well as the Companies Act, 1994 and other applicable legal requirements;

(f) it has got cost audit by professional accountants as per the Companies Act, 1994, if
applicable;

(g) it has gotits latest financial statements audited by the panel auditors as declared by the
Commission from time to time;

(h) it has been regular in holding annual general meeting (AGM);
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(i) it has complied with the provisions of Corporate Governance Guidelines as published
by the Commission from time to time;

(j) it has complied with all the requirements of these Rules in preparing prospectus;
(k) it has no accumulated retained loss at the time of application;

() it has complied with the provisions of guidelines regarding valuation of assets, if any, as
published by the Commission from time to time; and

(m) The issuer or any of its directors and shareholders holding 10% or more shares is not
loan defaulter as per the latest CIB report of Bangladesh Bank. (replaced on 18 June,
2017);

(n) it has to submit the banker's certificate along with bank statements showing deposit of
the amount equivalent to the paid-up capital, duly attested by the Managing Director or
Chief Executive Officer;

(o) it has not raised paid-up capital except issuance of bonus shares within the preceding
two years from the date of application for public offer:

Provided that issuance of shares in exchange of valid consideration except intangible assets or
intellectual property for other forms of collaborative investments may be allowed within the said
period subject to prior approval of the Commission.

Explanation: Collaborative investment means any equity investment is made to any company
registered in Bangladesh in collaboration of joint ventures or by any alternative investment fund
or by any foreign strategic investor.

(p) it hasto make public offer for such an amount so that the post-initial public offer (IPO)
paid-up capital is increased by as follows:

(i) atleast 30% (thirty percent), if the post-IPO paid-up capital is less than or equal to
Taka 75 (seventy five) crore;

(i) atleast 20% (twenty percent), if the post-IPO paid-up capital is more than Taka 75
(seventy five) crore, but not more than Taka 150 (one hundred fifty) crore; and

(iii) atleast 10% (ten percent), if the post-IPO paid-up capital is more than Taka 150
crore.

(sub-rule o, p, q, Inserted on 19 July 2021)

(3) Additional requirements for fixed price method:

(a) ifithas beenin commercial operation at least for preceding 3 (three) years, it has
positive net profit after tax and net operating cash flow for the latest 1 (one) financial
year; if it has been in commercial operation for a period less than 3 (three) years, it has
positive net profit after tax and net operating cash flow at least for the latest financial
year; if it has not started its commercial operation or not completed any financial period
yet, it has positive projected net profit after tax and net operating cash flow; and
(replaced on 18 June, 2017)

(b) thirty five percent (35%) of the issue has been underwritten on a firm commitment basis
by the underwriter(s). (replaced on 18 June, 2017)

(c) itoffers atleast an amount equivalent to 10% (ten percent) of its paid up capital
(including intended offer) or Tk. 15 (fifteen) crore at par value, whichever is higher; and
(Inserted on 18 June 2017)

(d) it has minimum existing paid up capital of Tk. 15 (fifteen) crore. (Inserted on 18 June
2017)
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(4) Additional requirements for book-building method:

(a) it has beenin commercial operation at least for preceding 3 (three) years;
(b) it has made net profit after tax at least for immediate preceding 2 (two) financial years;

(c) it has positive net operating cash flow at least for immediate preceding 2 (two) financial
years;

(d) it has appointed separate persons as issue manager and registrar to the issue for
managing the issue;

(e) the issuer has been rated by a credit rating company registered with the Commission;

(f)  Thirty five percent (35%) of the issue has been underwritten on a firm commitment basis
by the underwriter(s).

(g) itintends to raise atleast an amount of Tk. 50 (fifty) crore through the public offer; and
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(h) it has minimum existing paid up capital of Tk. 30 (thirty) crore.”

(5) Additional requirements for Repeat Public Offer:

(A) An issuer of a listed securities may make repeat public offer, subject to compliance
with the following conditions:

(a) Information concerning the repeat public offer shall be disseminated as price
sensitive information immediately upon board decision as well as upon approval at
the general meeting and approval of the Commission, in accordance with the
relevant notifications issued by the Commission;

(b) There should be an explicit announcement while disseminating the information in
first two events under sub-rule (a) that the repeat public offer shall be subject to
approval of the Commission;

(c) Such offer has been approved by the board, the shareholders in a general meeting,
and the consent to which is obtained from the Commission;

(d) The proceeds of previous public offer or rights issue, as the case may be, have been
utilised fully and relevant reports were duly submitted to the Commission;

(e) Theissue has been fully underwritten on a firm commitment basis by the
underwriter(s); and

(f)  The issuer has been rated by a credit rating company registered with the
Commission.”

(B) Distribution mechanism of securities having conversion features:

(a) Atleast40% of the issue shall be reserved for the existing shareholders;
(b) Atleast40% of the issue shall be reserved for Public Offer; and
(c) Maximum 20% of the issue may be made through private placement:

Provided that the securities so issued shall not be converted either partly or fully before a
minimum period of 2(two) years of issuance.
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Submission of application and processing thereof:

(1) General Requirements:

(a) an issuer shall submit the application, to the Commission for consent of issuance of
securities through public offer and the exchanges for listing in the main boards thereof,
as per requirements of these rules and relevant listing regulations of the exchanges,
along with ten copies of the red-herring prospectus/prospectus/information
memorandum, prepared as per requirements of these Rules, duly completed, together
with all annexes thereto, duly signed on each page, by the issuer’s chief executive officer
or managing director, chief financial officer, company secretary and chief executive
officer or managing director of the issue manager;

(b) immediate after submission of the application, the issuer shall post the red-herring
prospectus/prospectus/information memorandum in the websites of the issuer and the
issue manager(s) which shall be updated with any change made thereof;

(c) the audited financial statements of the issuer must be submitted along with the
application and prospectus/red-herring prospectus/information memorandum, but the
said financial statements shall not be older than 120 days at the time of submission to
the Commission;

(d) all the required documents as per Annexure - A, B, C, D and G shall be submitted with
the application;

(e) any amendmentto the prospectus, signed by the said persons, shall also have to be filed
with the Commission and the exchanges, in accordance with clause (a);

(f) after receiving the application, the exchange(s) shall submit its primary recommendation
to the Commission along with checklist, within 20 (twenty) days of receipt of the
application and public offer documents, after due examination of the same in line with
the provisions of these rules;

(g) the Commission shall verify the application, documents and primary recommendation of
the exchanges;

(h) the Commission or the exchanges may require the issuer or its directors, officers, issue
manager(s), auditors, valuer(s), to submit additional disclosure, information, documents,
certification and clarification, as the case may be, to produce or to disclose, in the
prospectus, red-herring prospectus or the information memorandum for sale of
securities, within such time as may be stipulated,;

(i) theissuerorits directors, officers, issue manager(s), auditors, valuer(s) shall fulfill such
requirements within such time;

(j) the exchange(s) shall submit its final recommendation along with adeclaration as
prescribed in the listing regulations to the Commission on the issue within seven days of
receiving such additional disclosure, information, documents, certification and
clarification but not later than ninety days from the submission date of first application to
the Exchange(s):

Provided that for any fund, the exchange shall submit the aforementioned recommendation
within seven days of receiving such additional disclosure, information, documents, certification
and clarification but not later than thirty days from the submission date of first application to the
Exchange(s):

Provided further that all the communications to or from the exchanges shall be intimated to the
Commission;”

Corporate Laws and Practice ICAB 2024



(k) the Commission, after examination of the information, documents, recommendations of
the exchanges and considering all the factors, shall take decision to approve or reject
the application for public offer of securities through issuance of prospectus.

(I) The issuer may make private offer to its employees or any other persons maximum 15%
(fifteen percent) of its initial public offer (IPO) at par value under the fixed price method
or at fair value under the book-building method, which shall be treated as a part of the
IPO:

Provided that no collection of subscription or allotment of shares shall be made under private
offer before the Commission’s consent for such IPO.

Explanation: Fair value means the value of an ordinary share under IPO calculated as per the
Commission’s Order or Directive or Notification in this regard from time to time.”

(New sub-rule |, Inserted on 19 July 2021)
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(2) Additional requirements for book building method:

(a) Conducting road show and submission of application:

(i) issuer/issue manager shall send invitation to the eligible investors, both in writing
and through publication in at least 5 (five) widely circulated national dailies, giving
at least 10 (ten) working days time, to the road show indicating time and venue of
such event. The invitation letter shall accompany a red-herring prospectus
containing all relevant information covering the proposed size of the issue and at
least 3 (three) years audited financial statements and valuation report, prepared by
the issue manager without mentioning any indicative price, as per internationally
accepted valuation methods. The red- herring prospectus shall be prepared
without mentioning the issue price or number of securities to be offered;

(i) Representatives from the exchanges shall present in the road show as observers;

(iii) Eligible investors shall submit their comments and observations, if any, to the issuer
or issue manager within 03(three) working days of the road show;

(iv) After completion of the road show, the red-herring prospectus shall be finalised on
the basis of comments and observations of the Els participated in the road show.
The valuation report as finalised must be included in the red-herring prospectus
including detail about the qualitative, quantitative factors and methods of valuation;

(v) The application along with the red-herring prospectus and required documents
shall be simultaneously submitted to the Commission and the exchanges as per
rule 4(1)(a).

(b) Consent for bidding to determine the cut-off price: After examination of the prospectus
and relevant documents, the Commission, if satisfied, shall issue consent to commence
bidding by the eligible investors for determination of the cut-off price.

(c) Determination of the cut-off price:

(i)  Eligible investors shall participate in the electronic bidding and submit their
intended quantity and price:

Provided that any connected person or related party of the issuer, issue manager or
registrar to the issue shall not be eligible to participate in the bidding;

(i) No eligible investor shall quote for more than 2% (two percent) of the total amount
offered against their respective quota;
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(iii) Eligible investors bidding shall be opened for 72 (seventy-two) hours round the
clock;

(iv) The bidding shall be conducted through an uniform and integrated automated
system of the Exchange(s), especially developed for pubic issue subscription;

(v) The value of bid at different prices will be displayed on the screen without
identifying the bidders;

(vi) The bidders shall deposit at least 20% (twenty percent) of the bid amount in
advance in the designated bank account maintained by the exchange conducting
the bidding;

(vii) The bidders can revise their bids for once, within the bidding period, up to 10%
(ten percent) variation of their first bid price;

(viii) After completion of the bidding period, the cut-off price will be determined at
nearest integer of the lowest bid price which the total securities offered to eligible
investors would be exhausted;

(ix) All the eligible investors participating in the bidding shall be offered to subscribe
the securities at the cut-off price. It is mandatory for Els bidding at or above the cut-
off price to subscribe up to their intended quantity but optional for Els bidding
below the cut-off price;

(x) The Els excluding mutual funds and CIS shall be allotted securities on pro-rata basis
at the cut-off price. Mutual funds and CIS shall be allotted securities reserved for
them on pro-rata basis;"

(xi) The securities shall be offered to general public for subscription at an issue price to
be fixed at 10% discount (at nearest integer) from the cut-off price;

(xii) The issuer and the issue manager shall prepare the draft prospectus including the
status of bidding, cut-off price, list of eligible investors with number of securities
subscribed for, price and number of securities for offering to the general public and
submit with relevant documents, simultaneously to the Commission and the
exchanges within 5 (five) working days from the closing day of bidding.

(d) Subscription by the eligible investors:

(i) After examination of the draft prospectus and relevant documents, the
Commission, if satisfied, shall issue consent for raising of capital from the general
public and approve the prospectus;

(i) The balance amount of subscription shall be paid by the eligible investors prior to
the date of opening of subscription to the general public: provided that in case of
failure to deposit the remaining amount by the eligible investors, advance bid
money deposited by them shall be forfeited by the Commission and the
unsubscribed securities shall be taken up by the underwriters.

(1) Application by eligible investors in fixed price method:

(a) Eligible investors shall submit application through the electronic subscription system of
the exchange(s) and deposit the full amount intended to subscribe by the method as
determined by the exchange(s);

(b) No eligible investor shall apply for more than 2% (two percent) of the total amount
offered to the eligible investors;

Provided that, the above condition shall not be applicable for the initial public offer (IPO) of
any funds;
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(c) Allthe eligible investors shall be allotted securities reserved for them on pro-rata basis;
and

(d) Refund shall be made within the time as described in the public issue application
process by the method as determined by the exchange(s).”

7. Publication of prospectus and opening of subscription list

(1) Upon receiving the consent of the Commission to the issue of capital under these rules, the
abridged version of prospectus as approved by the Commission, shall be published by the
issuer in four national daily newspapers (in two Bangla and two English), within the time
specified in the letter of consent issued by the Commission. The full prospectus shall,
however, be posted on websites of the Commission, exchanges, issuer and the issue
manager(s).

(2) The subscription for general public shall commence after 25 (Twenty-five) days of the
publication of the abridged version of the prospectus and shall remain opened up to 25%
(twenty fifth) working day from the date of publication of abridged version of prospectus.
The subscription shall be made as per the public issue application process mentioned in
the consent letter.
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(3) Upon completion of the period of subscription for securities as mentioned in sub- rule (2),
the issuer shall inform the Commission and the exchanges, within five working days of
closure of such completion, in respect of the following matters, namely:

(a) total number of securities for which subscription has been received; and

(b) amountreceived from the subscription.

8. Prospectus delivery requirements

(1) Sufficient copies of prospectus shall be made available by the issuer so that any person
requesting a copy may receive one;

(2) The issuer shall post the prospectus vetted by the Commission in the issuer's website and
also put on the websites of the Commission, exchanges, and the issue manager within three
working days from the date of according consent which shall remain posted till the closure of
the subscription list. The issuer shall submit to the Commission and the exchanges the vetted
Prospectus in “MS- Word" format;

(3) A notice shall be placed on the website that interested persons are entitled to the
prospectus, if they so desire, and that copies of prospectus may be obtained from the issuer
and the issue manager.

10. Lock-in

Ordinary shares of the issuer shall be subject to lock-in, from the date of issuance of prospectus or
commercial operation, whichever comes later, in the following manner:

(1) All shares held, at the time of according consent to the public offer, by sponsors, directors
and shareholders holding ten percent (10%) or more shares, other than alternative
investment funds, for 03(three) years.

(2) In case any existing sponsor or director of the issuer transfers any share to any person, other
than existing shareholders, all shares held by those transferee shareholders, at the time of
according consent to the public offer, for 03 (three) years.

(3) Twenty five percent (25%) of the shares allotted to eligible investors, for 06 (six) months and
other twenty five percent (25%) of the shares allotted to them, for 09 (nine) months.

(4) All shares held by alternative investment funds, at the time of according consent to the public
offer, for 01 (one) year.
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(5) Allshares held, at the time of according consent to the public offer, by any person other than
the persons mentioned in subrules (1), (2) and (3) above, for 01 (one) year.

Provided that ordinary shares converted from any other type of securities shall also be subject to
lock-in as mentioned above.”

11.Issue Manager

(1) The issuer shall appoint one or more issue manager, registered with the Bangladesh
Securities and Exchange Commission, for the purpose of making the public offer.

(2) The issue manager(s) shall be entitled to fees and be responsible for the issue including
preparation and disclosures made in the prospectus, road show and use of the publicissue
proceeds by the issuer.

12. Underwriters

(1) Theissuer making public offer shall appoint underwriter(s), registered with the Bangladesh
Securities and Exchange Commission, on a firm commitment basis;

(2) The issuer, in the event of under subscription, shall send notice to the underwriter(s) within
ten days of closure of subscription calling upon them to subscribe the securities and pay for
this in cash in full within fifteen days of the date of said notice and the said amount shall be
credited into securities subscription account within the said period;

(3) The underwriting agreement shall contain a condition to the effect as mentioned in sub-rule
(2);

(4) The issuer shall, within seven days of the expiry of the period mentioned in sub rule (2), send
to the Commission proof of subscription and deposit of the money by the underwriter(s).

15. Approval, rejection and review

(1) On receipt of an application of consent for public offer from an issuer, the Commission shall
review the aid application to ascertain whether it is complete and acceptable;

(2) In case the said application is incomplete, the Commission shall inform the issuer in writing,
to remove the incompleteness/deficiencies, within 40 (forty) working days, after examination
of the said application;

(3) Ifthe issuer fails to remove the incompleteness within the stipulated time, it shall have to file a
fresh application;

(4) The Commission shall issue letter of consent, subject to such conditions as it may deem fit to
specify, within 60 (sixty) working days of receipt of a complete application, if such application
is acceptable to the Commission;

(5) Ifthe application is not acceptable to the Commission, it shall issue a rejection letter, stating
the reasons for such rejection, within 60 (sixty) working days of receipt of the last
correspondence;

(6) Theissuer, whose application has been rejected by the Commission, may apply for review to
the Commission within 60 (sixty) working days from the date of such rejection, and the
decision of the Commission thereon shall be final;

(7) The Commission reserves the right to accept or reject any publicissue proposal in its own
discretion in the greater interest of the investors and the capital market as well.

(8) An issuer may submit application to the Commission along with the decision of its Board of
Directors to withdraw the application for public issue at any time before the date of public
subscription, mentioning specific reasons thereof; the issuer shall comply with method and
conditions of withdrawal as determined by the Commission.” ( Inserted on 18 June, 2017)
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Securities and Exchange Commission (Rights Issue) Rules, 2006
[Updated up to 2021]

Topic List:

e Conditions to be fulfilled prior to making rights issue
¢ Pricing and ratio of rights share.

e Issue Manager

e Underwriter

¢ Filing of the application for rights share offer

e Contents of the rights share offer documents
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e Public announcement for rights issue.

e Approval and rejection

3. Conditions to be fulfilled prior to making rights issue.- An issuer of a listed
security may make rights issue by issuing rights share offer document subject to compliance with
the following:-

(a) such rights issue and price thereof have been approved by the shareholders in a general
meeting;

b) the proceed of previous public offering, or rights issue, has been utilised fully;

) annual general meeting has been held regularly;

d) the rights issue has been fully underwritten on a firm commitment basis by the underwriter;
)

the financial statements of the company is prepared as per International Accounting
Standards (IAS), as applicable in Bangladesh, and audited as per International Standards of
Auditing (ISA) as applicable in Bangladesh;

(f) theissuer or any of its directors is not a bank-defaulter;
(g) the issuer has been credit rated by a credit rating company, if the offer is at a premium; and
(h) Profitability record in the immediate preceding year.

4. Pricing and ratio of rights share

(1) The issuer of a listed security making rights issue shall determine the price of its rights share
in consultation with the issue manager.

(2) Noissuer of a listed security shall price its rights share above par value, if it has not been in
commercial operation for immediate past three years having a track record of profitability.

(3) The number of rights share proposed shall not exceed five for each existing share held in the
company.
5. Issue manager

(1) The issuer of a listed security making rights issue shall appoint issue manager licensed under
fsefibe 8 uIHy FHEHT (TS TR € (Abrwfne EeR) [RiTE, 355, to ensure

compliance with these rules.
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(2) The issue manager shall furnish a due diligence certificate as in Form-A which shall be
included in the rights share offer document.

6. Underwriter

(1) The issuer of a listed security making rights issue shall appoint one or more underwriters
licensed under PfFERGE ¢ QHEE FHEHT (TET TR 8 (ATIRTe ApTaes) RIATET, So5y,

to fully underwrite the rights issue on a firm commitment basis.

(2) The issuer shall call upon the underwriter(s) within ten days of closing of the subscription lists
for subscription of the under-subscribed shares, if any, by the underwriter, and the
underwriter shall subscribe to such under-subscribed shares within fifteen days of calling
thereof by the issuer.

(3) The underwriter shall furnish a due diligence certificate as in Form-B which shall be included
in the rights share offer document.

(4) The underwriter shall furnish a statement regarding underwriting and portfolio management
position, where applicable.

7. Filing of the application for rights share offer

(1) An application for issuing rights share along with the offer document shall be furnished to the
Commission for approval within 15 (fifteen) working days of approval of such issue by the
shareholders of the company in a general meeting.

(2) Such document shall be submitted to the Commission along with-

(a) the copies of underwriting agreement, issue management agreement, agreement with
the banker to the issue;

b) original auditors’ report and certificate with the related financial statements;

) relevant extract of the minutes of the general meeting;

d) undertakings for the company itself and its directors in prescribed CIB form;
)

a bank pay order or demand draft issued in favour of the Securities and Exchange
Commission as payment of application fee for an amount of taka fifty thousand only;

(f) Credit Rating Report of the issuer, if the offer is at a premium;

(g) Memorandum and Articles of Association, Return of Allotment of Shares and Particulars
of Directors;

(h) Summarised cash-flows statement, profit and loss account and balance sheet, and
dividend declared and paid for each of the five years immediately preceding the issue of
rights share offer document or for such shorter period during which the issuer was in
commercial operation; and

(i) Due diligence certificate by the directors as per Form-D.

(3) The Chief executive officers of the issuer and the issue manager, by whatever name called,
shall jointly certify under their full signature and seal on each page of the copy of documents
submitted to the Commission under these rules.

(4) The rights share offer document, along with the audited financial statements, must be
submitted to the Commission within 120 days of the end of the period for which the said
finanial statements is prepared.
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8. Contents of the rights share offer documents.- Rights share offer document shall
include, among others, the following information, namely:-

(a) Date of the rights share offer document.

(b) Amount of rights shares, divided into number of shares, par value and issue price of each
share, and number of right share offered for each existing share.

—
(g
-~

Highlight of the rights offer, risk factors, and management plans for reduction of such risks.

[

Date and time of opening and closing of subscription.

(e) Purposes of raising fund through rights share, specifying clearly the heads and amount of the
fund utilisation and identifying various proposed projects with heads and amount of
expenditure for each projects, and also highlights of such projects.

(f)  Name of the products manufactured or to be manufactured or services rendered or to be
rendered by the issuer together with capacity or proposed capacity of the existing and
proposed projects vis-a-vis capacity utilised by the existing project during the last three years
or such shorter period during which the issuer was in commercial operation.
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(g) Ifthe issue price of rights share is higher than the par value thereof, justification of the
premium should be stated with reference to-

(i) netassetvalue per share at historical or current costs;

(i) earning-based-value per share calculated on the basis of weighted average of net profit
after tax for immediately preceding five years or such shorter period during which the
issuer was in commercial operation;

(iii) average market price per share for the last six months immediately prior to the offer for
rights issue; and

(h) Cash flows statement, profit and loss account, balance sheet, changes in equity and notes to
the accounts of the issuer, together with certificate from the auditors as in Form-C.

(i) Summarised cash-flows statement, profit and loss account and balance sheet, and dividend
declared and paid for each of the 5 (five) years immediately preceding the issue of rights
share offer document or for such shorter period during which the issuer was in commercial
operation.

(j)  Length of time during which the issuer has carried on business.

(k) Implementation schedule for completion of each segment of the project alongwith the
proposed dates of trial and commercial operation of the proposed project.

(I) Quantity of shares held by each director and persons who hold 5% or more of the paid-up
share capital of the issuer on the date of the rights share offer document.

(m) Name, address, description and occupation of directors; managing director, managers and
company secretary of the company.

(n) Name of the public listed companies under common management, if any.

(o) Name and address of the underwriter(s) alongwith the number of shares underwritten by
each underwriter and also the name and address of issue manager, auditors, legal adviser
and banker to the rights issue.

(p) Particulars alongwith the terms and conditions of the material contracts including vendors’
agreement, underwriting agreement, issue management agreement, agreement with the
banker to the issue and contract for acquisition of property, plant and equipment.

(g) Number of rights shares that the directors are going to subscribe and in case they propose to
make renunciation, the reasons and extent of such renunciation.
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(r) Statement of actual utilisation of fund raised by public offering of shares or rights shares, if
any, prior to the proposed rights issue vis-a-vis plan therefor.

(s) Application form for depositing the subscription money with the bankers to the issue for the
rights share, with the provision for renunciation of the rights offer.

(t) Declaration about the responsibility of the issue manager, the underwriter, the auditors and
the directors in Forms-A, B, C and D respectively.

(u) A statement that a lock-in on the rights shares of the directors (including their renounced
shares) for a period of three years from the date of closure of the rights share subscription
shall be operative.

(v) A declaration that the rights shares to be issued in dematerialised form and the subscribing
shareholders have to apply with respective depository accounts.

9. Public announcement for rights issue

(1) The issuer of a listed security making offer for rights issue shall:-

(a) Announce two separate dates, for the purpose of record dates, one for shareholders
decision regarding the proposed rights issue and the other for determination of
entitlement of rights issue after the Commission accords approval.

(b) Forthe purpose of determination of entitlement of rights issue under these Rules, the
issuer shall, within three working days from the date the Commission accords approval
to the issuer under these Rules, announce the record date.

(c) Disseminate the receipt of the Commission’s approval along with purpose of the rights
issue, amount of issue, price of rights share as a price sensitive information as prescribed
by the Commission, mentioning the record date for the determination of entitlement of
rights share and subscription opening and closing dates will be disclosed within three
working day.

(d) Commence record date as per (b) above, not earlier than fourteen working days and not
later than twenty one working days from the date of approval by the Commission.

(e) deliver offer document approved by the Commission to the shareholders entitled to
have rights shares, stock exchange(s) and the Commission within 10 (ten) working days
from the record date as mentioned in (b) above.

(f)  The issuer shall post the rights offer document in the issuer’s website and also put on the
websites of the Commission, stock exchanges, and the issue manager within 3 (three)
working days from the date of according consent and shall remain posted till the closure
of the subscription period as mentioned in sub-rule (1) of rule 12.

(2) Once approval is obtained, no rights offer can be withdrawn or cancelled or postponed or
varied by the issuer without prior written consent from the Commission.

10. Approval and rejection

(1) On receipt of an application for approval to the rights share offering from an issuer, the
Securities and Exchange Commission shall examine the said application.

(2) In case the said application is incomplete, the Commission shall inform the applicant in
writing of the deficiencies within twenty eight days of receipt of the said application, and the
issuer shall correct the deficiencies within fifteen days of communication thereof.

(3) On receipt of the complete application and satisfaction of the Commission, the Securities
and Exchange Commission shall accord its approval, subject to such conditions, as the
Commission may deem fit.
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(4) If the offer is not approved, the Commission shall issue a rejection order, stating the reasons
for such rejection, within sixty days of receipt of the complete application.

11. Approval fee on rights share.- The issuer of a listed security shall deposit approval
fee with the Commission for the rights issue at 0.15% of the total offered amount of rights issue,
including premium, if any, by a bank pay order or demand draft issued in favor of the “Securities
and Exchange Commission” within seven working days from the date of according said approval.

11A. Depositing of fees, etc. in favour of the Commission.- Fees, etc. shall be
deposited to the Commission through payment order, bank draft or electronic fund transfer.

12. Subscription.-

(1) Subscription shall be received through the banker to the issue during the subscription period
of not less than fifteen days and not more than thirty days.
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(2) Subscription opening date shall commence after fifteen days from the record date as
mentioned in rule 9 (d).

13. Information on raising of rights issue fund.- The issuer of rights share shall
furnish to the Commission:-

(a) Statement of the subscription received against the offer for rights issue within ten days of the
closing of the subscription lists; and

(b) Statement of the subscription received from the underwriter against the under subscribed
shares within seven days of the expiry of the subscription period allowed to the
underwriter(s) under rule 6.

14. Lock-in on rights share.- The rights share of directors and other shareholders holding
5% or more shares shall be subject to lock-in for a period of three years from the date of closure
of the rights share subscription. In the event of renunciation of rights share by aforesaid persons,
the renounced shares shall also be subject to lock-in for the same period. The issuer shall ensure
compliance of this rule.

15. Contravention.- Contravention of any of the provisions of these Rules will attract relevant
provisions of the Securities and Exchange Ordinance, 1969.
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Securities and Exchange Commission (Private Placement of Debt Securities) Rules, 2012

( As amended up to October 11, 2015)

Rule Number 1: Short title and application:

These rules may be called the “Securities and Exchange Commission (Private Placement of
Debt Securities) Rules, 2012".

These rules shall be applicable for the issuance of debt securities by an issuer, unless
otherwise it is either exempted by the Securities and Exchange Commission or governed
or regulated by the Commission through any other rules or notification or order issued
from time to time.

These Rules shall be applicable for issuance of debt securities through private placement.

No issuer shall make an offer of debt securities, or shall publish an information
memorandum or offer document for issuance of debt securities unless it obtains consent
of the Commission.

Rule Number 3: Conditions to be fulfilled prior to making an application for issuance of debt
securities

An issuer may make an application to the Commission for issuance of debt securities, subject to
fulfillment of the following:

The issuer has a good track record of profitability and liquidity or its forecasted financial
position indicates a significant profitability, liquidity and ability to pay-back with
reasonable basis of making such forecasts.

The issue is rated by a credit rating company and its periodical surveillance rating shall be
done by the said rating company up to the full and final redemption or conversion of the
debt securities.

The issuer has a valid enforceable interest over its assets and the right to create charges
thereon in course of issuance of the debt instruments. The issuer has obtained necessary
permissions or consents from its primary regulator in order to issue of debt securities, if
required.

The issuer has obtained necessary permissions or consents from its primary regulator in
order to issue of debt securities;

The issuer has appointed a trustee for the issue.

The financial statements of the issuer is prepared as per Bangladesh Accounting
Standards (BAS) as applicable in Bangladesh, and audited as per Bangladesh Standards
of Auditing (BSA).

The issue has been approved by the Board of Directors or governing body of the issuer.

In case the issuer is a listed company, the information concerning the issue is
disseminated as price sensitive information immediately upon Board decision, in
accordance with the relevant notifications issued by the Commission; there should be an
explicit announcement while disseminating the information that the issue shall be subject
to approval of the Commission.

Trustee to the issue, if applicable, has examined all the documents including the legal and
title documents and has provided a due diligence certificate as per Schedule ‘D".
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Rule Number 4: Application for consent to the issue of debt securities

An issuer (hereinafter also referred to as the applicant) intending to issue debt securities shall
make an application for consent to the Commission as per Schedule 'A’.

The applicant shall pay an amount of taka ten thousand (non- refundable) as application fee,
along with the application, by way of pay order or demand draft issued in favor of the Securities
and Exchange Commission.

With the said application, the applicant shall submit the following documents along with the

information memorandum containing the audited financial statements within 120 (one hundred
twenty) days of the end of the period for which the said financial statements are prepared,
namely:

certified copy of memorandum and articles of association or such certified documents, as
the case may be;
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certified copy of certificate of incorporation and certificate of commencement of business,
where applicable;

certified copy of particulars of directors or particulars of owners, as the case may be;

certified copy of return of allotment of shares and annual summary of share capital, where
applicable;

original auditors’ report with the related audited financial statements of the issuer;
purpose of issuance of securities and plan to use of proceeds thereof,

resolution of the board of directors or promoter’s resolution deciding to issue debt
securities;

copy of disclosures of Price Sensitive Information, in case the issueris a listed company;

banker’s certificate, or bank statement showing deposit of an amount equivalent to the
owners’ stake in the issuer, or auditor’s certificate in this regard attested by the Managing
Director, or Chief Executive Officer;

certified copy of vendor's agreement in case of capital raised in other than cash;

short description of business;

credit rating report of the issue;

no objection certificate, or clearance from regulatory authority(s) concerned, if required;

draft Information Memorandum prepared with a range of term sheet variables as per
Schedule 'B";

draft Deed of Trust prepared as per Schedule 'C’;

copy of registration certificate issued by the Commission to the trustee to act as trustee to
the issue of debt securities, where applicable;

Due diligence certificate of the Trustee as per Schedule ‘D’;

Repayment schedule of the debt securities in hard and electronic forms.

Rule Number 5: Consideration of the application and decision thereon
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On receipt of the application under rule 4, the Commission shall examine it, and if satisfies
that all the requirements of rule 4 are fulfilled, the Commission shall accord consent in
writing to the issue of debt securities, as sought for, within 07 (seven) working days of
receipt of the application with all required documents.
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» |f the Commission finds that the application does not fulfill all the requirements of rule 4, it
may, within 15 (fifteen) days of receipt of the application, direct the applicant to fulfill the
requirements within such time as the Commission may determine, and on fulfillment of
such requirements the Commission shall accord the consent as prayed for, within 07
(seven) working days of such fulfillment.

» The Commission may call for further information, in addition to the requirements of rule 4,
if it so deems necessary.

= |f the Commission finds that the application does not fulfill all the requirements of rule 4,
or where a direction to fulfill such requirements has been given under sub-rule (2) and/or
(3) and the applicant has failed to fulfill such requirements, it may reject the application,
stating the reasons thereof.

Rule Number 6: Review

The applicant whose application has been rejected by the Commission under sub-rule (4) of rule
5, may apply to the Commission for review of its decision within 30 (thirty) days from the date of
such rejection, and the decision of the Commission thereon shall be final.

Rule Number 8: Review Conditions to be fulfilled after getting consent for issuance of debt
securities

= Before issuance of the debt securities, the following requirements shall adhere to upon
obtaining consent of the Commission, namely:

e The issuer shall execute the deed of trust as approved by the Commission in favor of
the trustee and register the same under the Registration Act, 1908 (XVI of 1908) and
shall submit a copy of the registered trust deed attested by the Chief Executive
Officers of the issuer and the trustee to the Commission;

e The issuer shall create charges over the assets only for issuance of secured bond,
through execution of Charge Document(s) in favor of the trustee adhering due legal
procedures;

e The issuer shall execute guarantee(s) in favor of the trustee through observation of
required legal procedures;

e The trustee shall submit a report to the Commission to the effect that all charges
and/or guarantee(s) as per the deed of trust, Subscription Agreements and IM have
been executed properly;

e Theissuer of a listed company shall place the IM and the Deed of Trust in electronic
form on the websites of the issuer and the trustee up to closing of subscription.

* The consent forissuance of debt securities shall remain valid for one year from the date of
consent or for such a period as determined by the Commission in the consent letter.

» The issuer shall submit a status report of the issue to the Commission within 30 (thirty)
days of issue of the securities or expiry of the period mentioned in sub-rule (2), whichever
comes earlier.

» The issuer shall submit bank statement and banker’s certificate to the Commission upon
completion of the subscription.

» The issuer shall complete audit of its financial statements and, hold its annual general
meeting within such period as may be specified by the Commission at the time of
according the consent.

» The issuer shall submit a copy of such audited financial statements and a copy of its
annual report and the minutes of its annual general meeting within fourteen days of the
completion of the audit or, as the case may be, holding of the annual general meeting.
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The Commission may, on application and on good cause shown, extend the time for
auditing the financial statements or submission of the financial statements to the
Commission, as the case may be.

The said company shall inform the Commission any material change that affects the affairs
of the company, along with the supporting documents and evidences.

The issuer can sell debtinstruments only to the eligible investors.

Rule Number 9: Review Registration of Trustee
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The trustee of a debt security shall be registered by the Commission under these rules and
no person shall act as trustee to an issue without such registration.

The proposed trustee shall apply for registration to the Commission as per Schedule ‘E’
along with required information and documents and application fee of taka five thousand
only.

The proposed trustee shall have the following eligibility criteria to apply for registration,
namely:
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Have a minimum paid up capital of taka one hundred million;

Have adequate manpower and logistic support to discharge its duties as a trustee;

Have appointed a compliance officer for the trust having a minimum of five years’
service experience in the financial market;

Neither the trustee, nor any of its affiliates or directors have any relation with the issuer;

The trustee shall not act as arranger of the issue and shall not pursue any eligible
investor to or not to invest;

Have no track record of default, negligence or non-compliance with any of the securities
laws for discharging its duties, if it is in any way connected with the securities market.

The trust deed shall be preserved in the trustee’s office for observation of the eligible
investors.

The trustee shall have to perform the following duties and responsibilities in addition
to those described in the deed of trust concerned, namely:

The trustee shall act on behalf and for the exclusive interest of the eligible investors;

The trustee shall ensure compliance of the issuer as per the requirements of these
rules;

The trustee shall monitor timely payment of all dues of the issuer to the eligible
investors in terms of the IM or other terms and conditions of the issue of debt
securities;

The trustee shall ensure creation of charges by the issuer over collateral securities and
obtaining other securities or guarantees in favor of the trustee;

The trustee shall enforce its rights, over the collateral securities and other securities or
guarantees when it is necessary to do;

The trustee shall call the eligible investors’ meeting and shall enforce the decisions
within such time of any default or any act of the issuer which may affect the interest of
the eligible investors as specified in the deed of trust and in the IM;

Delay in payment of any dues by the issuer, which is not approved by the trustee shall
be treated as final default, in such a case the trustee shall enforce its rights over the
collateral securities and other securities or guarantees of the issuer observing due
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legal process and thereafter the trustee shall dispose-off the same to pay the proceeds
proportionately to the eligible investors after deduction of costs related thereto;

e In case the delay is approved by the trustee for a certain period upon any reasonable
ground, the trustee shall ensure repayment of the dues within the approved delay
period along with interest for the delay period at a rate of 2% (two percent) p.a. above
the usual rate of return of the debt instrument;

e The trustee shall submit an annual compliance reportto the Commission regarding the
activities of the issuer including repayment of dues to the eligible investors;

e The trustee shall take adequate steps for redressal of grievances of the eligible
investors within one month of the date of receipt of the complaints and he shall keep
the Commission informed about the number, nature and other particulars of the
complaints received and the manner in which such complaints have been redressed;

e The trustee shall be liable to sue or to be sued on behalf of the eligible investors;

The trustee may, if required, inspect or call for books of accounts, records, register of the
issuers and the trust property to the extent necessary for discharging its obligation.

The trust deed or appointment of the trustee cannot be varied or modified without prior
approval of the Commission.

The Commission may, considering the appeal of two third of the securities holders orin
the event of negligence of its duties or in the public interest, if it thinks fit, replace the
trustee of an issue by a new trustee:

Provided that the trustee shall be given an opportunity of being heard before cancellation of its
appointment.

A trustee can resign with prior approval of the Commission which shall not be effective
until appointment of a new trustee and handing over charges by the resigning trustee.

Atrustee shall cease to exist as trustee of an issue upon full and final settlement of the
securities.

The trustee for an issue shall be entitled to an annual trustee fee of maximum 0.25% of the
outstanding amount of the debt securities.

Rule Number 10: Consideration of the application of trustee and decision thereon

On receipt of the application under rule 9, the Commission shall examine it, and if itis
satisfied that all the requirements of rule 9 are fulfilled, it shall accord registration to the
trustee to act as trustee to the issue, as sought for, within thirty days of receipt of the
application.

If the Commission finds that the application does not fulfill all the requirements of rule 10,
it may, within twenty days of receipt of the application, direct the applicant to fulfill the
requirements within such time as the Commission may determine, and on fulfillment of
such requirements, the Commission shall accord the consent as prayed for within 30
(thirty) days of such fulfillment.

The Commission may call for further information, in addition to the requirements of rule 9,
if it so deems necessary.

If the Commission finds that the application does not fulfill all the requirements of rule 9,
or where a direction to fulfill such requirements has been given under sub-rule (2) and (3)
and the applicant has failed to fulfill such requirements, it may reject the application,
stating the reasons thereof.

If the Commission decides to award registration to the trustee, the trustee shall pay, within
fifteen days of issuance of the registration certificate, a registration fee of Tk. 50,000.00
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(taka fifty thousand) only through a bank draft or payment order issued in favor of the
Securities and Exchange Commission.

Rule Number 11: Substitute trustee

= |f the trustee resigns or fails to perform its duties under the deed of trust or these rules, the
debt security holders’ association shall appoint a substitute trustee.

* The substitute trustee shall meet the qualification requirements of rule 3 of these rules.

» The trustee which is replaced shall do all that is necessary to substitute the new trustee in
its place.

Rule Number 12: Duties of the trustee upon a default

= |fan event of default as defined in the deed of trust is known to the trustee, the trustee
shall mail a notice of the default within 07 (seven) days after it occurs to debt holders,
each stock exchange upon which the debts are traded, and the Commission.
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= |f, within 10 (ten) days after mailing of the notice required by sub-rule (1), the officers of
the debt holders’ association shall inform the trustee that the debt security holders’
association will meet to consider the default, the trustee shall not act until instructed in
writing by the debt holders' association.

* |If no meeting of the debt security holders’ association is called within 10 (ten) days after
mailing of the notice required by sub rule (1) or the debt security holders’ association
issues no written instructions to the trustee within 30 (thirty) days after mailing of the
notice, the trustee shall proceed as required by the deed of trust. If the debt security
holders’ met and issue written instructions to the trustee, the trustee shall follow those
instructions.

» The trustee shall incur no liability if it follows the written instructions of the debt security
holders' association or, if the debt security holders’ association issues no written
instructions, the procedures required by the deed of trust.

= |f all efforts of negotiation by the trustee fail, it can take legal action against the issuer for
recovery of the outstanding including principal and interest of the debt securities as per
existing laws.

Rule Number 16: Penalties for violations of these rules

= Any person who violates the provisions of these rules shall be subject to civil and criminal
penalties in accordance with law.

No civil penalty may be imposed by the Commission nor criminal proceedings begun
without notice and an opportunity to be heard. The Commission shall make a record of its
proceedings.

Appeals from civil penalties assessed by the decision of the Commission shall be to the
Commission and then to the superior court.
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Financial Reporting and Disclosure
NOTIFICATION
20 June 2018

No. BSEC/CMRRCD/2006-158/208/Admin/81:Whereas, the Bangladesh Securities and Exchange
Commission (hereinafter referred to as the “Commission”) deems it fit that the consent already
accorded by the Commission, or deemed to have been accorded by it, or to be accorded by itin
future, to the issue of capital by the companies listed with any stock exchange in Bangladesh, shall
be subject to certain further conditions on financial reporting and disclosure in order to enhance
disclosure and transparency in the interest of investors and the capital market;

Now, therefore, in exercise of the power conferred by section 2CC of the Securities and Exchange
Ordinance, 1969 (XVIl of 1969), the Commission hereby imposes the following further conditions
to the consent already accorded by it, or deemed to have been accorded by it, or to be accorded
by it in future, to the issue of capital by the companies listed with any stock exchange in
Bangladesh, namely: -

Preparation of Financial Statements. -

The financial statements (annual or interim) of the company shall be prepared in accordance with
the Securities and Exchange Rules, 1987 as well as the provisions of International Accounting
Standards (IAS) or International Financial Reporting Standards (IFRS) as applicable in Bangladesh
or as per requirements under the Financial Reporting Act, 2015 as the case may be, unless
otherwise specified in the referred Rules and other rules related to the issue or issuer of securities.

Auditing of Financial Statements. -

* The company shall getits annual financial statements or, where applicable, interim
financial statements, audited by duly appointing an auditor or audit firm enumerated in
the panel of auditors as declared by the Commission from time to time.

Explanation: In this sub-condition, “panel of auditors” means any partnership firm of Chartered
Accountants which is in the panel of the Commission within the meaning of the Bangladesh
Chartered Accountants Order, 1973 (President’s Order No. 2 of 1973) as per the guidelines as
prepared by the Commission from time to time in this regard.

* The company shall not appoint any firm of chartered accountants as its statutory auditors
for a consecutive period exceeding three years.

* The auditor or audit firm shall not also be eligible for performing the auditing of financial
statements of the company for a consecutive period exceeding three years.

» The chartered accountant or auditor or partner of an audit firm shall make the audit report
in accordance with the International Standards on Auditing (ISA) applicable in Bangladesh
ensuring the provisions of the Companies Act, 1994, the Financial Reporting Act, 2015,
securities laws and other relevant laws.

* The chartered accountant or auditor or partner of the audit firm shall have to follow or
ensure the compliance with the provisions or professionalisms or practices or ethical
requirements of the International Standards on Auditing (ISA), system of quality control
requirement under the International Standard on Quality Control (ISQC), the Code of
Ethics for Professional Accountants and other relevant standards and pronouncements as
applicable in Bangladesh in conduction of auditing and issuing audit report.

* The company shall not get its financial statements audited by any firm of chartered
accountants or auditor which or who is convicted for any offence related to securities or
stock exchange or financial matter under any law, or which or who has been declared
ineligible by the Commission for acting as auditor of any issuer under sub-rule (3B) of rule
12 of the Securities and Exchange Rules, 1987 or against whom any disciplinary action has
been taken by the Institute of Chartered Accountants of Bangladesh (ICAB), or the
Financial Reporting Council (FRC).

m Corporate Laws and Practice ICAB 2024



Adoption of Quarterly Financial Statements.

* The company shall notify the Commission and the stock exchange in advance the date
and time of its board of directors’ meeting specially called for consideration or adoption
of its quarterly financial statements and for declaration of any entitlement including
interim dividend for the shareholders before 3 (three) working days of holding such
meeting.

* The board of directors of the company, while considering or adopting any quarterly
financial statements, shall, in the same board meeting, declare the net asset value (NAV)
per share, earnings per share (EPS) and net operating cash flows per share (NOCFPS) and
the board shall not take any decisions with regard to recommending interim dividend for
the shareholders on the basis of said financial statements without being duly audited and
without declaring the shareholders who shall be entitled to such dividend:

Provided that no stock or bonus entittement shall be declared as interim dividend:
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Provided further that the board of directors may from time to time pay to the shareholders such
interim dividend as appears to the board of directors to be justified by the profits of the company
on the basis of related periodical audited financial statements:

Provided further that the decision about recommending interim dividend and entitlement for such
dividend cannot be changed:

Provided further that the company shall, among others, disclose comparative net asset value
(NAV) per share, earnings per share (EPS) and net operating cash flows per share (NOCFPS) in
respect of the previous period for such NAV per share, EPS and NOCFPS as declared for the
current period’s financial statements.

* |tis optional that the company may call a conference on its quarterly financial statements
or results for its shareholders or investors or analysts or financial reporters or other
stakeholders within the shortest possible time but not later than 7 (seven) days from the
date of adopting or considering of such quarterly financial statements by the board of
directors and duly published in the national dailies and posted in the website as well as in
one online daily news site.

* The Chairperson of the board of directors and/or the Chief Executive Officer (CEO) or
Managing Director (MD), Chief Financial Officer (CFO) and Head of Internal Audit and
Compliance (HIAC) shall remain present in the above conference for providing
explanation on the quarterly financial results and to answer the queries of the
shareholders or investors or analysts or financial reporters or other stakeholders on the
said financial results.

= The company shall notify the stock exchange and the Commission in advance the date,
time and venue of the above conference before 3 (three) days of holding such
conference and immediately publish such notice in at least two widely circulated
national dailies, one in Bengali and the other in English as well as in one online daily
news site.

Submission of Quarterly Financial Statements.

* The company excepting the life insurance company shall, within 45 (forty-five) days of end
of the first quarter (Q1) of the financial year, submit quarterly financial statements (audited
or unaudited) to the stock exchange and the Commission, and publish the same in at least
two widely circulated national dailies, one in Bengali and the other in English as well as in
one online daily news site:

Provided that in case of significant deviation in any parameter between the quarterly periods, the
company shall provide reasons therefor:
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Provided further that life insurance company shall, within 90 (ninety) days of end of Q1 of the
financial year, submit quarterly financial statements (audited or unaudited) to the Commission and
the stock exchange, and publish them in the same manner as above.

* The company shall, within one month of end of the second quarter (Q2) of the financial
year, submit quarterly financial statements (audited or unaudited) to the Commission and
the stock exchange, and publish the same in at least two widely circulated national dailies,
one in Bengali and the other in English as well as in one online daily news site:

Provided that in case of significant deviation in any parameter between the quarterly periods, the
company shall provide reasons therefor.

* The company shall, within one month of end of the third quarter (Q3) of the financial year,
submit quarterly financial statements (audited or unaudited) to the Commission and the
stock exchange, and publish the same in at least two widely circulated national dailies,
one in Bengali and the other in English as well as in one online daily news site:

Provided that in case of significant deviation in any parameter between the quarterly periods the
company shall provide reasons therefor.

Disclosure of quarterly (Q1, Q2 and Q3) financial statements shall be in accordance with the
provisions of the Securities and Exchange Rules, 1987 as well as the provisions of the International
Accounting Standards (IAS) or International Financial Reporting Standards (IFRS) as applicable in
Bangladesh, as the case may be, unless otherwise specified in the referred Rules along with
special disclosures on:

» detailed break-up or composition of shareholders’ equity: paid-up capital, share
premium and number of ordinary shares with face value and date of issue, preference
share capital, number of preference shares with face value and date of issue,
conversion features of preference shares (if any) with conversion date, conversion
features of any other securities (if any) with conversion date, detailed break-up of
reserve and surplus;

= calculation of net asset value (NAV) per share;
» calculation of basic and diluted earnings per share (EPS);
» calculation of net operating cash flows per share (NOCFPS); and

= in addition to disclosures on direct method of cash flows, a reconciliation of net
income or net profit with cash flows from operating activities making adjustments for
non-cash items, for non-operating items and for the net changes in operating accruals.

Submission of Annual Financial Statements

* Annual financial statements of the company except a life insurance company shall be
audited within 120 (one hundred and twenty) days from the date on which the company's
financial year ends and a copy of such audited financial statements shall be submitted to
the Commission and the stock exchange within fourteen days thereof:

Provided that a listed life insurance company shall, within 30th June of Gregorian calendar,
submit the audited annual financial statements to the Commission and the stock exchange:

Provided further that on an application filed by the company under rule 12(3A) of the Securities

and Exchange Rules, 1987, the Commission may, on good cause shown and only under extreme
circumstances, extend the time for auditing the annual financial statements or submission of the
annual financial statements to the Commission, as the case may, as it deems fit.
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= Disclosure of annual audited financial statements shall be in accordance with the
provisions of the Securities and Exchange Rules, 1987 as well as the provisions of the
International Accounting Standards (IAS) or International Financial Reporting Standards
(IFRS) as applicable in Bangladesh, as the case may be, unless otherwise specified in the
referred Rules along with special disclosures on:

» detailed break-up or composition of shareholders’ equity: paid-up capital, share
premium and number of ordinary shares with face value and date of issue, preference
share capital, number of preference shares with face value and date of issue,
conversion features of preference shares (if any) with conversion date, conversion
features of any other securities (if any) with conversion date, detailed break-up of
reserve and surplus;

= calculation of net asset value (NAV) per share;

= calculation of basic and diluted earnings per share (EPS);
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» calculation of net operating cash flows per share (NOCFPS); and

= in addition to disclosures on direct method of cash flows, a reconciliation of net
income or net profit with cash flows from operating activities making adjustments for
non-cash items, for non-operating items and for the net changes in operating accruals.

Adoption of Annual Financial Statements.

* The company shall notify the Commission and the stock exchange in advance the date
and time of its board of directors’ meeting specially called for consideration or adoption
of its annual audited financial statements and for declaration of any entitlement for the
shareholders before 7 (seven) days of holding such meeting.

* The board of directors of the company, while considering or adopting annual audited
financial statements shall, in the same board of directors’ meeting, declare the net asset
value (NAV) per share, earnings per share (EPS) and net operating cash flows per share
(NOCFPS) and also fix the date of the relevant annual general meeting (AGM) and take
specific decisions with regard to:

* recommending or not recommending dividend for the shareholders on the basis of
said financial statements; and

= the shareholders who shall be entitled to such dividend, if recommended:

Provided that the decision about recommending or not recommending dividend and entitlement
for such dividend, if recommended, shall be taken after considering the interim dividend already
distributed and cannot be changed prior to holding of the annual general meeting:

Provided further that no divided shall be paid other than out of profits of the year or any other
undistributed profits:

Provided further that no dividend shall be declared out of the capital reserve account or the
revaluation reserve account or any unrealised gain or out of profit earned prior to the
incorporation of the company, if any, or through reducing paid-up capital or through doing
anything so that the post- dividend retained earnings become negative or a debit balance:

Provided further that in case of declaration of stock dividend for the year, the company shall
explain the reason for declaring stock dividend and utilisation of such retained amount as capital
(stock dividend) shall be disclosed in the annual report:

Provided further that the company shall, among others, disclose comparative net asset value
(NAV) per share, earnings per share (EPS) and net operating cash flows per share (NOCFPS) in
respect of the previous year for such NAV per share, EPS and NOCFPS as declared for the current
year's financial statements.
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Authentication of Financial Statements. -

* Any unaudited financial statements of the company shall be authenticated on behalf of
the board of directors with the signatures of the Chief Executive Officer (CEO) or
Managing Director (MD), Chief Financial Officer (CFO) or Head of Finance and Accounts
and the Company Secretary (CS) including at least two directors of the board until and
unless otherwise required by applicable primary regulators.

* Any audited financial statements of the company shall be authenticated as per the
provisions of the Companies Act, 1994 and requirement of the Commission as well as
requirement of primary regulator of the issuer, if any.

Posting of Financial Statements in the Website. -

The company shall make available the detailed financial statements (annual or quarterly) in its
website as well as in the website of the stock exchange through link arrangement and in case of
quarterly (Q1, Q2, Q3) financial statements, the company shall include the following paragraph in
bold letters at the end of the quarterly financial statements published in the newspapers:

"The details of the published quarterly (Q1 or Q2 or Q3) financial statements are available
in the website of the company. The address of the website is”.

Submission of Annual Report.

* The company shall furnish a copy of its annual report in soft form or printed form as the
case may be, including all relevant annual audited financial statements, management's
discussion and analysis, report or certificate on compliance of the Corporate
Governance Code and Directors’ Report along with the notice of the annual general
meeting, etc., to the shareholders at least 14 (fourteen) days before the annual general
meeting of the shareholders of the company at which the annual report is to be laid
before them and shall simultaneously furnish 30 (thirty) printed copies of such reports to
the Commission and to the stock exchange.

*  The company shall publish its annual report in its website linked with the stock exchange
within at least 14 (fourteen) days before the annual general meeting of the shareholders
of the company, with proper notification, specifying the web address, in two widely
circulated national dailies (one in Bengali and one in English) as well as in one online daily
news site for general information of the shareholders:

Provided that the company shall also send the annual report to the e-mail addresses of the
shareholders available in their beneficial owner (BO) accounts with the depository.

* The company shall also print sufficient number of annual reports so that any shareholder
may collect the printed copy of the annual report from the registered address of the
company or its Investors’ Relation Department or from the AGM venue if any shareholder
requires in writing beforehand.

Repeal and Savings.

» This Notification shall repeal following Notifications, Directive and Order of the
Commission, in full or part, as stated below:

* Notification No. SEC/CFD-71/2001/Admin/08 dated March 28, 2001, published in the
Bangladesh Gazette on April 29, 2001;

= Notification No. SEC/CMRRCD/2009-193/Admin/03-31 dated June 01, 2009,
published in the Bangladesh Gazette on June 29, 2009;

» Condition No. 2 of the Notification No. SEC/CMRRCD/2008-183/Admin/03-34 dated
September 27, 2009, published in the Bangladesh Gazette on January 12, 2010;
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= Directive No. SEC/CMRRCD/2009-193/09/Admin/21 dated January 17, 2010,
published in the Bangladesh Gazette on February 20, 2010; and

= Condition No. (b) of the Order No. SEC/CMRRCD/2009-193/104/Admin/26 dated July
27,2011, published in the Bangladesh Gazette on September 29, 2011 and Order No.
SEC/CMRRCD/2009-193/174/Admin/61 dated July 08, 2015, published in the
Bangladesh Gazette on August 30, 2015.

= Notwithstanding the repeal of the Notifications, Directive and Order of the Commission,
in full or part, as stated above, any document or statement or report made or disclosed,
resolution passed, instrument issued or action taken under or in pursuance of the said
Notifications, Directive and Order shall, if in force before the commencement of this
Notification, continue to be in force and shall have effect as if made, disclosed, passed,
issued or done under or in pursuance of this Notification.
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Bank Companies Act is an important part of the syllabus. Typically, twenty percent of the questions
come from the part of Companies Act. Understanding the basic precepts relating to this act is vital.
Other than Bank Company Act, you may also expect questions from BRPD & DOS circulars.

You are likely to be presented with scenarios and may have to conclude whether the formation of Bank
companies is valid, business of Bank company in compliance with law, appointment and removal of
directors and chief executive officer has done properly. Candidates should be able to demonstrate
their knowledge of the main provisions of the Bank Company Act, 1991.

Some new definitions have been added in this law through The Banking-Company (Amendment) Act,
2023:

“"Willful Defaulting Borrower” means any such Defaulting Borrower person, institution or company
who or which—

(1) Loan, advance, investment or any other financial benefit or any part thereof or interest or profit
imposed thereon from any bank-company or financial institution in favor of himself, his family
member, interested person, institution or company does not pay despite his ability; or

(2) Accepts loans, advances, investments or any other financial benefits in the name of himself, his
family members, interested persons, institutions or companies by providing fraud, deception or
false information from any bank-company or financial institution; or

(3) Has used the said loan, advance, investment or financial facility or part thereof for any purpose
other than the purpose for which he had received the loan, advance, investment or other financial
facility from any banking company or financial institution; or

(4) The security given against the loan or advance is transferred or transferred without the prior
written permission of any banking company or financial institution granting the loan or advance:

Provided that, for the purposes of this definition, Bangladesh Bank may, from time to time, issue
instructions;

"person" means any person and includes any institution, company, partnership, firm or other body;

Act to override articles, memorandum etc.

As per section 6 of Bank Company Act, 1991, this Act will override (supersede) the articles,
memorandum, or in any agreement executed by it, or in any resolution passed by the banking
company in general meeting or by its Board of Directors before or after the commencement of this Act
of a banking company. Any provision contained in the memorandum, articles, agreement or resolution
aforesaid shall, to the extent to which itis repugnant to the provisions of this Act, be void.

Business of Banking Companies

1.1. What are the businesses of banking companies?

Bank companies do banking business, where “Banking business means offering of loan or receiving
deposits of money from the public for investment payable on demand or otherwise and deserves
withdrawal through cheque, draft, order or otherwise (Section-5 (p) of the Bank Company Act, 1991).
According to section 7 of the same Act,), in addition to the business of banking, a banking company
may engage in all or any of the following forms of business, namely:

the borrowing, raising or taking up of money;
the lending or advancing of money either upon or without security;

the drawing, making, accepting, discounting, buying, selling, collecting and dealing in bills of
exchange, hoondees, promissory notes, coupons, drafts, bills of lading, railway receipts, warrants,
debentures, certificates, participation term certificates, term finance certificates, musharika certificates,
modareka certificates, such other instruments as maybe approved by the Bangladesh Bank, and such
other instruments and securities whether transferable or negotiable or not;
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» the granting and issuing of letters of credit, traveler’s checks, and circular notes;
* the buying, selling and dealing in gold and silver coins and coins of other metals;
* the buying and selling of foreign exchange including foreign bank notes;

» the acquiring, holding, issuing on commission, underwriting and dealing in stocks, funds,
shares, debenture stock, obligations, participation term certificates, term finance
certificates, musharika certificates, modareka certificates and such other instruments and
investments of any kind as may be approved by the Bangladesh Bank;

» the purchasing and selling of bonds, scrips or other forms of securities, participation term
certificates, term finance certificates, musharika certificates, modareka certificates and, on
behalf of the constituents of the Bangladesh Bank or others, such other instruments as
may be approved by the Bangladesh Bank;

* the negotiating of loans and advances;

» the receiving of all kinds of bonds or other valuables on deposit or for safe custody or
otherwise;

* providing vaults for the safety of the deposits;

* the collecting and transmitting of money against securities;
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" acting as agents for the Government, local authorities or any other person;

» the carrying on of agency business of any description including the clearing and
forwarding of goods and acting as a law agent on behalf of customers, but excluding the
business of a managing agent or treasurer of a company;

»  contracting for public and private loans and negotiating and issuing the same;

» the effecting, insuring and underwriting of shares, stocks, debentures, debenture stock of
any company, corporation or association and the lending of money for the purpose of any
such issue;

* the carrying on and transacting of every kind of guarantee and indemnity business;

» the buying and acquiring of any kind of property including merchandise, patents, designs,
trademarks and copyrights, in addition to, at the normal business period of a bank, such
or similar transactions as-

repurchase by the seller, or

selling in the way called purchase on rent, or repayment of outstanding rates, or
leases, or

sharing out of revenues, or financing in any other way;

* bringing into possession any property which may satisfy or partly satisfy any of the claims
of the banking company and the managing and borrowing of such property;

* acquiring, holding and managing of any property or any right, title or interest in any such
property which may form the security or part of the security for any loans or advances or
which may be connected with any such security;

» undertaking and executing trusts;

» undertaking the administration of movable and immovable property as executor, trustee
or otherwise;
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= for the benefit of employees or ex-employees of the banking company or the dependents
and connections of such persons-

establishing and supporting, or aiding in the establishment and support of
associations, institutions, funds, trusts or any other establishment;

granting pensions and allowances;

making payments toward insurance;

subscribing to any exhibition or any object generally useful;
guaranteeing money for all these purposes.

» the acquisition, construction, maintenance and alteration of any building or works
necessary or convenient for the purpose of the banking company;

» selling, improving, managing, exchanging, leasing, mortgaging or otherwise transferring
or turning into account or otherwise disposing of all or any part of the property or rights of
the banking company;

* acquiring and undertaking the whole or any part of the business of any person or
company, when such business is of a nature enumerated or described in this subsection;

Therefore, no banking company shall engage in any form of business other than those referred to in
subsection

1.2. Use of the Word "Bank" or any of its derivatives.

As per section 8 of Bank Company Act, 1991, Every company carrying on the business of banking in
Bangladesh shall use the word "bank" or any of its derivatives as part of its name and no company
other than a banking company shall use in its name any word calculated to indicate that it is a banking
company:

Provided that nothing in this section shall apply to -

* any subsidiary company of a banking company formed for one or more of the purposes
mentioned in subsection (1) of section 26 of Bank Companies Act 1991,

» any association of banks formed for the protection of their mutual interest and registered
under section 26 of the Company Act.

Furthermore, the Government may, by notification in the official Gazette grant the right to use the word
"bank" or any of its derivatives as part of its name to any company completely or partly owned or
controlled by the Bangladesh Bank, including non-banking companies.

1.3. Prohibition of certain forms of trading by banking companies

In accordance to section 9 of Bank Company Act, 1991, no banking company shall directly or indirectly
deal in the buying, selling or bartering of goods, except in connection with the realisation of security
given to or held by it, or engage in any trade or buy, sell or barter goods for others otherwise than in
connection with bills of exchange received for collection or negotiation or with such of its business as
is approved under section 7.

1.4. Disposal of non-banking assets

Section 10 of Bank Company Act, 1991, no banking company shall hold any immovable property
howsoever acquired, except such as is required for its own use, for any period exceeding 7 years from
the acquisition thereof or from the commencement of this Act, whichever is later. In this case, section 7
will not be work as reference. However, the Bangladesh Bank may extend the period by a period not
exceeding 5 years where it is satisfied that such extension would be in the interest of the depositors of
the banking company.

For the purpose of this section, property a substantial portion of which is used by a banking company
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for its own genuine requirements shall be deemed to be property for its own use.

1.5. Prohibition of employment of managing agents and restrictions on certain forms of
employment.

As per Section 11 of Bank Company Act, 1991,

No banking company shall employ or be managed by a managing agent; or shall employ or continue
the employment of any person:

* who isinsolvent or at any time has been declared insolvent or has suspended payment, or
has compounded with his creditors or has been convicted by a criminal court of an
offence out of moral turpitude.

* anyone who receives his remuneration or part of his remuneration on commission basis or
as a share in the profits of the company. However, nothing referred to, in this sub-clause
shall apply to the payment of bonus by a bank company in view of a settlement or award
decided or made under any law with reference to industrial disputes; or any commission
to any broker on a contract otherwise than as a regular member of the staff of the
company.

»  whose remuneration is excessive in the view of the Bangladesh Bank. For the purpose of
this sub-clause "remuneration” shall include wages, fees and advantages in addition to
the wages given by a banking company to whatever person, but not money or allowances
given in order to meet the expenses arising normally from the fulfillment of one's duties.

* Moreover, no banking company shall be managed by any person
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» who is a director of any other company not being a subsidiary company of the said
banking company or a company registered under section 26 of the Companies Act,
except with the previous approval of the Bangladesh Bank; or

» whois engaged in any other business or vocation; or

* who had a contract with the company for a period exceeding five years at any one time:

» |f a person holding the office of chairman or director or manager or chief executive officer
has been adjudicated by any court to have infringed the provisions of any law and the
Bangladesh Bank is of the opinion that the infringement is of the nature that the
association of such person is or harmful to the interests of the bank company.

»  Under sub-section (2) it may be provided in an order that the said person shall not without
prior permission of the Bangladesh bank in any way directly or indirectly be involved with
or take part in the management of the said bank company or any other bank company to
a period not exceeding 5 years as referred to, in the said order.

* No order under subsection (2) shall be made unless the concerned person has been
given opportunity of making a representation to the Bangladesh Bank against the
proposed order: Provided that it shall not be necessary to give any such opportunity if, in
the opinion of the Bangladesh Bank, any delay would be detrimental to the interests of
the banking company or its depositors.

However, any decision or order of the Bangladesh Bank made under this section shall be final.

1.6. Restrictions on removal of records and documents (Sec 12).

No banking company shall remove from its head-office or any of its branches, whether they are at the
time being functioning or not, any of its records (electronically or otherwise preserved ledger, day-
book, cash book, account book and all other books) or documents (electronically or otherwise
preserved voucher, cheque, bill, pay order, security for an advance and any other document
supporting entries) relating to its business to a place outside Bangladesh, without the prior permission
in writing of the Bangladesh Bank
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1.7. Minimum paid up capital and reserves.

As per section 13 of Bank Company Act, all operating bank Companies in Bangladesh, from time to
time, shall be preserved the capital in specific amount, rates and ways by the Bangladesh Bank.

BRPD Circular Letter No. 11 dated 14 August, 2008 stated that with a view to strengthen financial
sustainability of banking companies working in Bangladesh, empowered by the proviso under section
13(2) of the Banking Companies Act, 1991, in consultation with the government, Bangladesh Bank
through the notification no. BRPD(R-1)717/2008-511 dated 12 August 2008 has re-fixed that the
minimum Paid-up Capital and Reserve Fund of banking companies shall be Taka to 400 crores, of
which the Paid-up Capital shall be not less than Taka 200 crore.

To raise Paid-up Capital and Reserve Fund, as mentioned in the notification, banks shall have to follow
the instructions as stated below:

»  Banks shall have to fulfill the required Paid-up Capital and Reserve Fund of Taka 400 crore
within 3 years from the notification date i.e. within 11 August 2011 and the paid-up capital
will be not less than Taka 200 crore.

* To maintain required capital Banks may raise the Reserve by keeping profit after tax by
issuing right shares or IPO, if applicable.

* Any Bank having shortfall of required capital and reserve will not pay or declare cash
dividend.

* Foreign Banks will have to meet the capital shortfall by not repatriating the profit or by
bringing in additional/Capital from abroad within the stipulated.

* |nterms raising the capital, bank-company shall take necessary measures to amend their
Memorandum and Articles of Association.

»  Feasibility of merging with other banks and financial institutions may be considered to
ensure the required capital and reserve within stipulated time limit.

Sub-section 3 of section13 states that in case of Bank Company registered outside Bangladesh, if that
bank company does not deposit in Bangladesh Bank in cash or through approved securities without
liability or partly in cash and partly through such approved securities or through any such asset fixed
by the Bangladesh Bank to be kept in Bangladesh Bank as per sub-section (2), that bank company shall
not be deemed to comply provisions of that sub-section.

When the total value of paid up capital and reserve fund is not equal to the amount referred to in this
section-

* No bank company in existence since the commencement of this Act, shall after the expiry
of two years carry on business in Bangladesh, and,;

* No other bank company other than those referred to, in clause (a) shall after the
commencement of this Act, start its business.

However, Bangladesh bank may if it deems fit in any special case extend the period referred to, in this
sub-section to the extent not exceeding one year. If Bangladesh Bank is of the opinion that any bank
company is in default to maintain the minimum paid up capital and reserve in compliance with the
provision of this section, it shall be liable to pay the fine prescribed by law.

Interactive Question 1:

The draft audited financial statements for the year ended 31st December 2017 of CD Bank Ltd. (a
schedule commercial bank) has been placed in the board meeting for authorisation to issue. The
financial results depict that as per BSEL-lIl, the total capital of the bank stood at BDT 7130 million (Paid
up-capital BDT 4,000 million, Statutory Reserve BDT 1,830 million, Retained Earnings BDT 825 million,
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1% Provision of Loans & Advances BDT 475 million). The Risk Weighted Assets (RWA) of Bank as per
BASEL-Ill stood at Taka BDT 69,200 million and as per BRPD circular ref: 18 dated 21/12/2014, the
minimum required Capital Adequacy Ratio is 10% and as such the Risk Based Capital requirement is
BDT 6,920 million. In a confidential note, the Risk Management Division (RMD) of the bank has
informed to the Managing Director that some of big client’s rating may be downgraded in the next
year due to Middle East Crisis and RMD has forecasted that RWA may rise to BDT 73,500 in the next
quarter. Face value of share is BDT 10 per share. The majority of the members in the board opined
20% cash divided while a few including chairman opined to keep the limit to 10% cash and 10% bonus
as dividend.

» As a CFO of the Bank, chairman is seeking your professional advice as to how to resolve
the dividend decision as per Bank Companies Act 1991 considering the capital
maintenance issue of the bank.

= Assume that, the RWA is 73,500 i.e. required capital maintenance increased to BDT 7,350
million. You are required to brief the board on dividend issue, Capital Reservation and
future legal consequences with reference to section-13 & 22 of Bank Companies Act1991.

* |nanother agenda, the Treasury Department has the following proposals for board
approval:

* to enhance the existing investment limit of BDT 900 million to 1800 million in capital
market. The existing limit has dried up and treasury had good performance in the

capital market in the last two years and Management has full confidence on Treasury
Head.
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* The entire budget (enhancement) would like to invest in the securities of CSD Ltd. It is
mentioned here that that paid up capital of CSD Ltd. is BDT 5000 million.

As a CFO, you are also required to suggest the maximum amount of investment limit for the capital
market and the amount to be invested in CSD Ltd. in line with the provisions 26KA of Bank Companies
Act 1991.

(Hints: As per BASEL-Ill, total capital means = Shareholders Equity + 1% General Reserve on Loans &
Advance+ 50% Revaluation Reserve)

1.8. Regulation of paid-up capital, subscribed capital and authorised capital and voting
rights of share-holders.

Section 14(1) of the Bank Companies Act states that no bank company other than a new bank or a
specialised Bank incorporated in Bangladesh shall commence business in Bangladesh unless it
satisfies the following conditions:

»  Subscribed capital of the company shall not be less than one-half of the authorised capital.
» Paid-up capital of the company shall not be less than one-half of the subscribed capital.

* The conditions referred to under clause (a) and (b) shall be complied with within the
period not exceeding two years as the Bangladesh Bank may direct if the capital of the
company is increased.

* The capital of the company consists of ordinary share only.

» Subject to the provisions referred to, in clause (f), the voting rights of any one share holder
are strictly proportionate to the contribution made by him to the paid up capital of the
company.

* Voting rights of any one share-holder, except those of the Government, do not exceed five
percent of the total voting rights of all the shareholders.

According to sub-section (2), every Chairman, Managing Director or Chief Executive Officer by
whatever name called of a bank company, shall supply to the Bangladesh Bank through that bank
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company returns of full particulars to the extent and value of his holding of shares, whether directly or
indirectly in the bank company of any change to the extent of such holding or any variations in the
rights related there and such other information relating to those shares as the Bangladesh Bank may,
by other, require and in such form and at a such time as may be specified in the order.

The following new clause has been added in this law through The Banking-Company
(Amendment) Act, 2023:

Section 14(A): Maximum holding of Bank’s Share

(1) Bank shares shall not be concentrated among any person, institution, company or members of the
same family. No person, institution, company or members of any family directly or indirectly,
singly or jointly with others or both, shall own/buy more than 10 (ten) percent of shares of any
bank.

Section 14B : Substantial shareholder

(1) Without the prior approval of Bangladesh Bank, no person, institution, company or any member
of any family, directly or indirectly, singly or jointly with others or both, shall be a substantial
shareholder of any bank-company."; And

"Explanation. - Substantial shareholder" shall mean the holding of more than 5 (five) percent of the
ownership rights of a bank-company by any person, institution, company or any family members
directly or indirectly, singly or jointly with others or both.

Section 15: Number of Directors

(9) Notwithstanding anything contained in any other law for the time being in force or in the articles
of association/memorandum or articles of association of any banking company, a banking
company shall have a maximum of 20 (twenty) directors including at least 3 (three) independent
directors;

Provided, however, that if the number of directors of any banking company is less than 20 (twenty), the
number of individual directors shall be at least 2 (two):

Explanation.- In this sub-section, the term "independent director" shall mean such person who is
independent of the management and shareholders of the banking company and who shall give his
opinion only in the interest of the banking company and with the bank or any person connected with
the bank in the past, present or future. No real interest or ostensible interest is involved.

(10) Notwithstanding anything contained in any other law or any banking company's
association/memorandum or articles of association, not more than 3 (three) members from a
single family shall hold the position of director of any banking company at the same time.

Section 15 AA : Tenure of office of Director

(1) Notwithstanding anything to the contrary contained in any other law for the time being in force or
in the articles of association/memorandum or articles of incorporation of any banking company,
after the coming into force of the Banking Companies (Amendment) Act, 2018, no person shall
hold the position of a director of banking company for a consecutive period of more than 12
(twelve) years.

(2) If any person under sub-section (1) holds the post of director of a bank-company for 12 (twelve)
years consecutively, he shall not be re-appointed to the post of director of the said bank-company
until 3 (three) years have elapsed after the expiry of the said period.

Section 15 AAA : Appointment of alternate directors, tenure

Appointment of alternate directors, tenure, etc. -(1) Subject to the provisions of Section 101 of the
Companies Act, if any director of a bank company is absent from Bangladesh for at least 3 (three)
months uninterrupted stay abroad, if it is necessary to appoint an alternate director in the bank
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company, the board of directors of the bank company concerned may appoint 1 (one) Alternate
Director against the Director for a maximum of 1 (one) time in a year for 3 (three) months
consecutively:

Provided that this provision shall not apply to any chairman or director, by whatever name called,
nominated or appointed by the Government.

(2) In case of appointment of alternate director, the provisions relating to qualification and suitability
of appointment of director shall be applicable.

(3) Bangladesh Bank may, from time to time, issue instructions regarding appointment of alternate
director and determination of his scope of work.”

a) If a personis a director of any banking company, at the same time he is a director of any other
banking company, financial institution, insurance company or any subsidiary company of such
companies or in the opinion of Bangladesh Bank any such company or institution which belongs
to the said banking company, financial institution or insurance company. not be a director of such
company or organisation exercising control, joint control or significant influence over;”

Section 23: Restriction of common Director

(A) If a person is a director of a bank-company, he is at the same time a director of any other bank-
company, financial institution, insurance company or any subsidiary company of such companies or
any such company or institution in the opinion of Bangladesh Bank which is the said bank-company,
financial institution shall not be a director of such company or organisation exercising control, joint
control or significant influence over the insurance company;
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(AA) Subject to the provisions of sub-section (10) of section 15, the board of directors of a bank-
company may have representative directors on behalf of not more than 2 (two) institutions or
companies whose interests are related to or under the control of a single family member;

(AAA) Not more than 1 (one) person representative director can be appointed on behalf of any
institution or company in the board of directors of any bank-company;

1.9. Reserve Fund

According to section 24, every banking company incorporated in Bangladesh shall create a reserve
fund. If the amount in such fund together with the amount in the share premium account is not less
than its paid-up capital or the amount of the premium settled from time to time in this behalf for any
banking company by the Bangladesh Bank, shall, out of the profit as disclosed in the profit and loss
account prepared under section 38 and before any money is transferred to the Government or
declared as profit, transfer to the reserve fund a sum equivalent to not less than twenty per cent of that
profit.

Where a banking company appropriates any money from the reserve fund or the share premium
account for any purpose, it shall, within twenty-one days from the date of such appropriation, report the
fact to the Bangladesh Bank. However, the Bangladesh Bank may extend the period for such report or
condone any delay in the making of such report.

1.10. Cash Reserve.

In accordance with section 25 of Bank Company Act 1991, every banking company, not being a
scheduled bank, shall maintain in Bangladesh by way of cash reserve in cash with itself, or with the
Bangladesh Bank or its agent, or both banks in equal parts, a sum equivalent to not less than five per
cent. of its time and demand liabilities. For the purpose, liability shall not include the paid-up capital or
the cash reserves or the credit balance in the profit and loss account of the banking company or the
amount of any loan taken from the Bangladesh Bank. However, Bangladesh Bank may, in any particular
case, change, by notification in the official Gazette and subject to the conditions settled therein in this
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behalf, the requirements relating to the cash reserve or repeal, on previous approval by the
Government, such requirements.

If any bank fails so to do, shall be punishable by the Bangladesh Bank with a fine of no more than 2500
Takas for every day.

Subsection (3) also mention that if a report submitted under subsection (1) shows that the banking
company which submitted the report maintained an amount of cash less than the amount determined
under subsection (1) at the close of any working day preceding the submission of the report,
the Bangladesh Bank may order the banking company to pay it for those days a penal interest on the
said deficit exceeding by three percent the bank rate, and if a subsequent report shows again that the
said banking company maintained an amount of cash less than the amount determined under
subsection (1) at the close of any working day preceding the day determined for the submission, the
Bangladesh Bank may order the banking company to pay it for those days a penal interest on the said
deficit exceeding by five per cent the bank rate.

If a banking company has been ordered on the basis of a report submitted by itself to pay a penal
interest exceeding by five per cent the bank rate under subsection (4) and if a subsequent report
shows that it maintains an amount of cash less than the amount determined under subsection (1), the
Bangladesh Bank may order the said banking company not to accept new deposits from such date as
the Bangladesh Bank may determine, and if the said banking company accepts any depositin
disregard of that order, the Bangladesh Bank may inflict a fine of no more than 5000 Takas on it for
every day it does so, to be paid to the Bangladesh Bank.

1.11. Election of new directors

Section 15 lays down the rules regarding the election of new directors:

* The Bangladesh Bank may, by order, require any banking company except new and special
banks to call a general meeting of the company within two months from the date of the order
or within such further time as the order may allow in this behalf, to elect in accordance with the
provisions of this ordinance new directors.

=  Every director elected under subsection (1) shall hold office until the date up to which his
predecessor would have held office, if the election had not been held.

* Any election duly held under this section shall not be called in question in any court.

* The Bangladesh Bank may, by general order, make provisions to the effect that no banking
company except new and special banks shall appoint its managing directors or chief executive
officers, whatever be the name of the office, without the previous approval of the Bangladesh
Bank and no managing director or chief executive officer appointed in this way shall be
removed from his office, acquitted or dismissed without the previous approval of the
Bangladesh Bank.

1.12. Vacancy of the office of a director

As per section 17, the office of a director will be vacant, if any director of a banking company fails to:
» pay advances or loans accepted by him or instalments or interests on that advances/ loans, or
* paythe money he is bound to for any security, or

= accomplish any duty or to be accomplished by him and the responsibility for which he has
taken on in writing,

Moreover, the said banking company gives him order through a notice by the Bangladesh Bank to pay
the said advances, loans, instalments, interests or money or to accomplish the said duties and he fails
to accomplish those duties and payments within two months after receipt of the order, in that case the
office of director shall be vacant beginning from the expiry of the said term.
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Subsection (2) stated that whoever has received a notice under sub-section (1) may, within thirty days
after receipt of the notice, send his statements on the subject in question, if any, in written form to the
Bangladesh Bank, and a copy thereof to the banking company who issued the notice. The decision of
the Bangladesh Bank on any statement under subsection (2) shall be final.

Interactive Question 2:

Mr. X is a director of CB Bank Ltd., a private scheduled bank listed in DSE and CSE. He fails to pay
Tk.50 million due from him on account of a guarantee given by him against a loan of Tk.75 million
extended to his friend Mr. Y by JB Bank Ltd., a state owned bank. What could be the consequences
with regard to his directorship of CB Bank Ltd. and his due amount to JB Bank Ltd.? Discuss.

1.13. Restrictions on commission of sale of shares, brokerage, discount etc. (Sec 19)

Notwithstanding anything to the contrary in sections 105 and 105 A of the Companies Act, no banking
company shall pay out directly or indirectly by way of commission, brokerage, discount or
remuneration or otherwise in respect of any shares issued by it, any amount exceeding two and one-
half per cent of the paid-up value of the said shares.

1.14. Prohibition of charge on unpaid capital.

According to section 20 of Bank Company Act, 1991, no banking company shall create any charge
upon any unpaid capital of the company. Any such charge, if created, shall be invalid.

1.15. Prohibition of floating charge on assets. (Sec. 21)

*  Notwithstanding anything contained in section 7, no banking company shall create a floating
charge on the undertaking or any property of the company or any part thereof, unless the
creation of such a floating charge is certified in writing by the Bangladesh Bank and not
being detrimental to the interests of the depositors of the banking company.
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*  Anycharge mentioned in subsection (1) shall, without the certificate of the Bangladesh Bank,
be invalid.

*  Any banking company aggrieved by the refusal of certificate under subsection (1) by the
Bangladesh Bank may, within ninety days from the date on which such refusal is
communicated to it, appeal to the Government.

The decision of the Government where an appeal has been preferred to it under subsection (3) or of
the Bangladesh Bank where no such appeal has been preferred shall be final.

1.16. Restrictions on the payment of dividends.
Section 22 of Bank Company Act, 1991, lays down the rules regarding the payment of dividend:

*  No banking company except new and special banks shall pay any dividend on its shares,
unless:

»  allits capitalised expenses including preliminary expenses, organisation expenses,
commission for share selling and brokerage, losses and other items have been
completely written off, or

" it manages to preserve constantly six per cent of its temporary and demand deposits as
discharged and reserved capital.

*  Notwithstanding anything to the contrary contained in subsection (1) or in the Companies
Act, any banking company may pay dividends on its shares without writing off under the
following circumstances:

*  inany case where the depreciation of its investments in approved securities has not actually
been capitalised or otherwise accounted for as a loss,
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*  inany case where adequate provision for the depreciation in the value of its investments in
shares, debentures or bonds (other than approved securities) has been made to the
satisfaction of the auditor of the banking company,

* inany case where adequate provision for bad debts has been made to the satisfaction of the
auditor of the banking company.
Interactive Question 3:

State the restrictions as to payment of dividend by a banking company other than a new bank or a
specialised bank.

1.17. Section 26 : formation of subsidiary company

(2) No bank-company shall, for whatever purpose the subsidiary company is formed, invest more
than the rate or amount prescribed by the Bangladesh Bank as capital in its subsidiary companies
from time to time.

1.18. Section 26A: restriction of holding of shares in any other company

No banking company shall hold shares in any other company in excess of the following amounts,
namely:-

(a) (five) percent of the total amount of the paid-up capital, share premium, statutory reserves
and retained earnings of the said bank-company in the purchase price of the retained shares;

(b) 10 (ten) percent of the paid-up capital of the investee company:

Provided, however, that the amount of shares held in clauses (a) and (b) above shall not exceed 10
(ten) percent of the paid-up capital of the said bank-company:

1.19. Restrictions on loans and advances.

The primary function of a bank is to collect money from one group of people in the form of deposit
and to grant advance and loans to other groups of people. However, there are certain restrictions on
granting loans and advances. According to section 27(1) no bank company shall pay any loans or
advances against the security of its own share, or sanction unsecured loans or advances to, or make
loans and advances on the guarantee of following persons or organisations:

*  Anyofits directors
*  Any of the family members of its directors.

*  any commercial institution or private company in which the banking company itself, or any of
its directors or any member of the family of any of its directors is involved as director, owner
or shareholder;

* any public limited company which is in some way or other controlled by the company itself,
or any of its directors or any member of the family of any of its directors, or the shares of
which are held by any of the said persons to such an extent as to give it control of no less
than twenty per cent of the voting rights.

According to sub-section (2), no bank company shall pay loans or advance without the approval of the
majority of the directors of that bank company excluding the director concerned:

"  to any ofits directors or

*  any person, commercial institution or company in which any of the directors of the said
banking company is interested as partner, director or guarantor.
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Sub-section (4) states that the Managing Director of every bank company before the end of the month
succeeding that to which the return relates submit to the Bangladesh Bank a return in the prescribed
form and manner showing the particulars of:

»  allloans and advances sanctioned by it to companies private as well as public in which it or
any of its directors is concerned as a director and

* allloans and advances sanctioned by it to public companies in which it or any of its directors
is concerned as managing agent or guarantor.

If on verification of any return submitted under sub-section (4) it appears to the Bangladesh Bank that
any loans or advances referred to in that sub-section have been sanctioned adversely to the interest of
the depositors of the bank company, the Bangladesh Bank may by order in writing prohibit the bank
company from sanctioning any such further loans or advances on the grant there of as it thinks fit and
may be like order direct the bank to secure the payment in advance of any such loans or advances
within such time as may be specified in the order [section 27(5)].

Interactive Question 4:

A company namely Asian Holdings Limited has approached the BD Bank Limited to avail a term loan
facility. Asian Holdings Limited has currently 4 credit facilities with 4 separate banks and now is
reported as defaulter by one of the lending banks where its overdue is 7 months.

Can BD Bank Limited in terms of the Bank Companies Act provide loan to the Asian Holdings Limited?

1.20. "Section: 27A restriction on Director of Borrowing Company:
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Restrictions on directors or members of management authorities of borrowing companies or
institutions. Notwithstanding anything contained in any other law for the time being in force, the
resignation of any director or any member of the management authority of the debtor company or
institution shall not be effective without the approval of the board of directors or, as the case may be,
the superior authority of the loan providing bank or financial institution. No director shall transfer or
sell his shares.

1.21. "Section: 27B: willful defaulting borrowers

(6) Bangladesh Bank may send the list of willful defaulting borrowers to the relevant agencies and
require them to be banned from traveling abroad, banned from issuing trade licenses and
banned from registering companies with the Bangladesh Securities and Exchange Commission
and the Registrar of Joint Stock Companies and Firms (RJSC). If requested to take action, the
relevant government agency will take necessary action to fulfill the purpose of this Act.

1.22. Prohibition on waiver of interest or profit (Sec. 28)

(1) Without the prior approval of Bangladesh Bank, no banking company shall waive any interest or
profit charged or uncharged on loans or investments received from it by the following persons or
institutions,

(a) any of its directors, and members of his family;

(b) any such institution or company in which the said bank-company or any of its directors or
members of the director's family is a substantial shareholder, director, guarantor, managing
agent, owner or partner or which by the said bank-company or any of its directors or
members of the director's family is controlled or influenced in any way;

(c) any such person with whom the said bank-company has interest as a director, partner or
guarantor.

(2) Any waiver made in contravention of the provisions of sub-section (1) shall be invalid, and every
director or officer thereof who was responsible for such waiver shall be guilty of the said
contravention and shall be liable to imprisonment for a term not exceeding 3 (three) years or Shall
be punishable with a fine of up to Taka 3 (three) lakh or with both penalties.
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1.23. Power of the Bangladesh Bank to control the giving of advances.

Section 29 of the Bank Companies Act provides the following powers to Bangladesh Bank for
regulating the advances of the bank companies:

»  Whenever the Bangladesh Bank is satisfied that it is necessary in the interest of the public to do
so it may formulate the policy related to advances to be adopted by the bank companies in
general or by any bank company in particular and when the policy has been so
determined, all bank companies or their bank company conceded as the case may be- shall be
bound to follow the policy as so determined.

= Without prejudice of the power in general conferred by sub-section. (1), the Bangladesh Bank
may direct the bank companies either in general or any specialised bank - or special class of
bank companies in the following matters:

* the credit ceilings to be followed.
* the minimum ratio of petty loans or other loans to the total advances to be followed:
» the motive for which advances may or may not be made;

®  the maximum limit of advances which may be given to any bank company or special group of
bank companies or a person or community of persons.

» secured advance and ceiling of interest on advance.
» the rates of interest to be fixed on advances.

» |f any bank company is in default in complying with the direction referred in clause (a) and (b)
of sub-section (2), the bank company shall by order of the Bangladesh Bank be held to be
liable to deposit such amount as may be determined by it and the bank company shall subject
to the condition specified by that bank under compulsion to comply with the direction.
However, the Bangladesh Bank shall not direct the said Bank Company to deposit an amount
not higher than the amount of which the default has taken place.

* The amount deposited with the Bangladesh Bank under sub-section (3) or any part thereof
may be remitted by it to the -bank company conditionally or unconditionally by order in black
and white.

1.24. Section 29A: Enlistment of Collateral Appraisal Institutions or Companies.

(1) Inthe case of collateral given by any appraiser institution or company against the loan or
investment received or to be accepted by the loan or investment receiver of a bank-company,
such institution or company shall be enlisted with Bangladesh Bank.

1.25. Jurisdiction of Courts regarding interest rates. (Sec. 30)

Notwithstanding any Act for the time being in force, no transaction between a banking company and
any of its debtors shall be triable by a Court on the mere ground of excessiveness of the interest rate
taken by the banking company.

1.26. Subsidiary Companies

According to section 26(1), a bank company shall not form any subsidiary company except a subsidiary
company for the purpose referred to below:

*  The undertaking and executing of trusts;

= To take the responsibility of the administration of estates as executor, trustee or otherwise;
*»  Ensuring the arrangement of safe deposit vaults:

»  Carrying on banking business according to the principles of sharia;

*  With the prior permission in writing of the Bangladesh Bank;
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»  The carrying on the banking business exclusively outside Bangladesh;

»  The carrying on the banking business based on the transfer of deposits in foreign currency
acquired from non-residents;

*  Taking initiatives for those businesses which are according to Bangladesh Bank helpful for
expansion and development of bank-business in Bangladesh or necessary for public interest
or deems to be helpful in any other way.

Sub-section (2) states that except as provided in sub-section (1) no bank company shall hold shares in
any company whether as pledge or mortgage or exclusive owner of an amount exceeding such as:

*  Thirty percent of its paid up share capital and reserves or

*  Thirty percent of the paid up capital of that company. Provided that, any bank company
which on the date of introduction of this Act holding any shares in contravention of the
provisions of this sub-sections shall not be liable to any penalty there for if that bank
companies-

Informs the Bangladesh Bank of the mater without delay and

Lessens its holding of shares in accordance with the approved limits of this sub-section
within the period not exceeding two years as the Bangladesh Bank may fix for this
purpose.

Provided further that no bank company shall hold shares in aggregate exceeding 10% of its total
liabilities.

IAmMm=-UP>IN

According to sub-section 3, notwithstanding anything contained in sub-section (2) if any Managing
Director of a Bank Company remains involved in operation of a company or if there is any interest in
that case after expiry of one year from the commencement of the Act, concerned Managing Director or
Manager of that company shall not hold any share in that company.

1.27. Licensing of banking companies.
Section 31 states that -

*  Except the circumstances laid down in this section, no Bank company shall carry on banking
business in Bangladesh without banking license issued in that behalf by the Bangladesh
Bank.

However, nothing shall be deemed to prohibit Bank Company already in existence on the
commencement of this Act from carrying on banking business if:

* its applicationis under consideration for sanctioning alicense; or,

* itis notintimated by the Bangladesh Bank by notice that a license shall not be sanctioned to
it.

Moreover, the Bangladesh Bank shall not give a notice referred to above to a bank company already in
existence on the commencement of this Act prior to the expiry of two years in the case of bank
companies registered in Bangladesh and of six months in the case of bank companies incorporated
outside Bangladesh confined to in sub-section (1) of section 13 or of such further period as the
Bangladesh Bank may under the provision to that sub-section think fit to sanction.

»  Whileissuing a license under sub-section (1) the Bangladesh Bank may impose any condition
as it may think fit and proper.

*  Every bank company already existing on the commencement of this Act prior to the expiry of
six months from such commencement and any other bank company prior to commencing
banking business in Bangladesh shall apply in black and white to the Bangladesh Bank for a
license under this section.
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*  Priorto granting any license under this section, the Bangladesh Bank is to be satisfied by an
inspection of the books of the bank companies or otherwise that all or any of the following
conditions are complied with; namely-

* thatthe company is to be in a position to meet the claims of the present or future depositors.

*  thatthe activities of the company are not being or are not likely to be conducted detrimental
to the interest of its present or future depositors.

»  thatin the case of bank company incorporated outside Bangladesh, the government or law
of the country where it is registered provides the same facilities to bank companies
registered in Bangladesh as the Government or law of Bangladesh sanctions to bank
companies incorporated outside Bangladesh and the company complies with all the
provisions of this Act applicable to bank companies incorporated outside Bangladesh.

1.28. Cancellation of License of Bank Company

According to section 31(5), The Bangladesh Bank may cancel license granted to Bank Company:
= ifthe company stops to carry on banking business in Bangladesh; or,

» ifthe company on any occasion fails to comply with any condition referred to under sub- section
(2) of section 31; or

» ifthe company on any occasion fails to comply with any of the conditions referred to under sub-
section (4) of section 31.

Provided that prior to cancelling a license under clause (b) or clause (c) of this sub-section if the
Bangladesh Bank is satisfied that the delay will not be prejudicial to the interest of its depositors, shall
sanction to the company on such terms it may specify an opportunity of taking the necessary steps for
complying with such condition.

According to sub - section (6), any banking company dissatisfied by the decision of the Bangladesh
Bank in canceling a license under this section may within thirty days since the date of communication
of such decision to it may prefer appeal to the Government.

1.29. Restrictions on opening of new, and transfer of existing places of business. (Sec. 32)

1. Without the previous permission in writing of the Bangladesh Bank

* no banking company shall open a new place of business in any part of Bangladesh or change
the location of an existing place of business; and

* no banking company incorporated in Bangladesh shall open a new place of business outside
Bangladesh or change the location of an existing place of business outside Bangladesh.

*  The provisions of subsection (1) shall not apply to the opening for a period not exceeding one
month of new places of business for the purpose of offering bank services temporarily on the
occasion of exhibitions, meals, conferences or other like occasions. Provided that information
of such opening is given to the Bangladesh Bank within one week of the date of opening.

* The Bangladesh Bank may, before giving the permission referred to in subsection (1) to any
banking company, require to be satisfied by an inspection under section 44 or otherwise
regarding any subject of that banking company.

1.30. Maintenance of liquid assets

Section 33 sets the following provisions relating to holding of liquid assets:

Every bank company shall preserve in Bangladesh in cash, gold or unencumbered approved securities
(unencumbered approved securities of bank company shall include its approved securities lodged
with another institution for an advance or any other credit arrangement to the extent to which such
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securities have not been drawn against or availed of) the value of which shall not at the end of any
business be less than such percent of the total time and demand liabilities in Bangladesh as the
Bangladesh Bank determine from time to time.

In calculating the amount provided for in sub-section (1), any deposit required under the provision to
sub-section (3) of section 13 to be made with the Bangladesh Bank by a bank company incorporated

outside Bangladesh and any balance preserved in Bangladesh by a bank company in current account
with the Bangladesh Bank or its agent or both or in profit and loss sharing term, deposit account with
the Bangladesh Bank shall be deemed to be cash maintained.

The manner of maintaining assets and liabilities and the ratio of class wise maintainable assets shall be
fixed by the Bangladesh Bank.

Every banking company shall, before the close of the month to which the report relates, submit to the
Bangladesh Bank a monthly report in the prescribed form and manner, which shall contain the
following information’s, namely:

= jts assets maintained in accordance with this section; and

* its time and demand liabilities in Bangladesh at the close of each Thursday during the month,
and if any Thursday is a public holiday under the Negotiable Instruments Act, 1881 (XXVI of
1881), at the close of the proceeding working day.

Where it appears to the Bangladesh Bank that a banking company at any time fails to maintain liquid
assets to the extent determined, that banking company shall be bound to pay for the deficit in the
mentioned assets a fine in form of the highest interest rate taken by the Bangladesh Bank for the
granting of loans.
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1.31. Assets in Bangladesh (Sec 34)

* On the close of any working day the assets in Bangladesh of every banking company shall not
be less in value than such amount of its present time and demand liabilities as the Bangladesh
Bank may prescribe by law. Provided that the percentage so determined shall under no
circumstances exceed eighty per cent of those liabilities.

» Every banking company shall, before the close of the month succeeding that to which the
report relates, submit to the Bangladesh Bank a report in the prescribed form and manner,
which shall obtain the following particulars, namely: -

its assets maintained in accordance with this section;

its time and demand liabilities in Bangladesh at the close of every Thursday during a
month or if any Thursday is a public holiday under the Negotiable Instruments Act, 1881
(XXVI of 1881), at the close of the proceeding working day.

For the purpose of this section

= all or any of the following bills or securities shall, even if held outside Bangladesh, be deemed
assets in Bangladesh,

» exportbills claimed in Bangladesh or import bills claimed and payable in Bangladesh and
expressed in a currency approved by the Bangladesh Bank; and

» securities approved by the Bangladesh Bank:

= "liabilities in Bangladesh" shall notinclude the paid-up capital or the reserves or credits
mentioned in the profit and loss account of the banking company.

1.32. Half-yearly report etc.

As per section 36 of Bank Company Act, 1991, every banking company shall submit every half year, on
the thirty first day of December and the thirtieth day of June, a report showing its assets and liabilities
in Bangladesh in the prescribed form and manner to the Bangladesh Bank.
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The Bangladesh Bank may, by notice in writing, require banking companies generally, or any banking
company in particular, to furnish it within the time specified therein with statements and information
etc. relating to the banking business including other forms of business the banking company may be
engaged in.

However, the Bangladesh Bank may, without prejudice to the generality of the power granted under
subsection (2), call from time to time for information regarding the investments of a banking company
in industrial enterprises, commerce or agriculture.

1.33. Power to publish information. (Sec 37)

The Bangladesh Bank may, if it considers it in the public interest so to do, publish in consolidated form
or otherwise any information relating to loans or advances seized under this Act and outstanding for
more than thirty days.

1.34. Financial Statements.

As per section 38, every banking company incorporated inside or outside Bangladesh shall, in respect
of all business transacted by it and through its branches within that year, prepare a balance sheet and
profit and loss account as well as a financial report as on the last working day of the year in the forms
set out in the first schedule or as near thereto as possible.

The balance sheet, profit and loss account and financial report of any banking company:

* shall be signed in the case of a banking company incorporated in Bangladesh, by its managing
director or its principal officer and where there are more than three directors of the banking
company, by at least three of those directors, and where there are not more than three
directors, by all of them;

» shall be signed in the case of a banking company incorporated outside Bangladesh, by the
manager or agent of the principal office of the company in Bangladesh and by another officer
next in seniority to the manager or agent.

Notwithstanding that the forms relating to the submitting of a balance sheet, profit and loss account
and financial report of a banking company differ from the form E of the Third Schedule of the
Companies Act, the provisions of that Act shall, in the case of submitting such balance sheet, profit and
loss account and financial report, be applicable to the extent they are consistent with the provisions of
this Act.

The Bangladesh Bank may amend the forms set out in the First Schedule. However, no less than three
months before such amendment, it gives notice in the official Gazette of its intention so to do.

1.35. Audit.

Section 39 states that the financial statements of a banking company shall be audited in accordance
with the balance sheet prepared under section 38 by a person qualified under the Bangladesh
Chartered Accountants Order, 1973 (P.O. No. 2 of 1973), or any other law for the time being in force to
be an auditor of companies and enlisted as well as approved by the Bangladesh Bank to be qualified
to audit a banking company.

The auditor referred to in subsection (1) shall have the powers and duties of, and shall be subject to
the obligations and penalties imposed on, auditors of companies by Section 145 of the Companies
Act.

Sub-section (3) of section 39 of Bank Companies Act states that in addition to the affairs which are
under the Companies Act, the auditor of a Bank Company is required to state the following in his
report:

» whether or not the financial statement shows a true picture of profit and loss for the period
concerned.

» whether or not the financial statement has been prepared accurately in accordance with the
general accounting procedure.
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» whether or not the financial statement has been prepared according to the provisions of
relevant existing laws or rules and the instructions issued by the Bangladesh Bank relating to
accounts.

» whether or not sufficient provisions have been made for realisation of doubtful advance or
doubtful assets.

* whether or not the limit or repayment of advance or loan fixed by the Bangladesh Bank from
time to time is satisfactory or not.

» whether or not the financial statement has been prepared in accordance with the
statement issued by the Bangladesh Bank in consultation with the professional accountants of
Bangladesh.

* whether or not the bank company has properly maintained and consolidated all records and
accounts received from its branches.

* whether or not the information and explanations asked by the auditor have been found to be
satisfactory.

* any other matter which the auditor considers essential to be brought to the notice of the
shareholders of the Bank company.

Section 39(4) states that if an auditor in the course of the performance of his duties as an auditor of any
bank company is satisfied that-

= there has been serious violation of this Act or serious irregularities have taken place in the
observance of it;
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» out of fraud or dishonesty a criminal offence has been committed,;
* due to loss the capital of the bank company has fallen below 50%.

» serious irregularities have taken place comprising the irregularities jeopardising the security of
the creditors in payment of debts or;

» there is doubt whether the assets of the company is sufficient to meet the claims of the
creditors.

If so happens, Banks shall without delay report the matter to the Bangladesh Bank informing the same.

1.36. Submission of reports (Sec. 39)

The accounts, balance sheets and reports referred to in section 38 and the auditor's report as ap
proved by the Management Board, or as the case may be, by the shareholders in the General Meeting
of the company shall be published in the prescribed manner and three copies of each shall be
furnished to the Bangladesh Bank within three months of the close of the period to which those
accounts, balance sheets and reports relate. However, the Bangladesh Bank may extend the period for
submitting the reports by a further period not exceeding three months.

1.37. Transmission of balance sheets etc. to Registrar

Where a banking company in any year submits its financial report, profit and loss account, balance
sheet and the auditor's report in accordance with the provisions of section 40 it may, when itis a
private company, at the same time send also to the registrar three copies of that balance sheet,
account and report, and where such copies have been sent, it shall not be necessary for the company
to send again copies of that balance sheet, account and report to the registrar as required by the
provisions of section 134 (1) of the Companies Act, and those copies shall be charged with the fees to
be paid in accordance with that section and they shall be deemed in all respects copies submitted
under that section.
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1.38. Display of audited balance sheets by banking companies incorporated outside
Bangladesh.

According to section 42, every banking company incorporated outside Bangladesh shall also display a
copy of the last balance sheet and profit and loss account prepared under section 38 at any day
proceeding the first Monday of February of the year which follows the year that balance sheet and
account relates to in a conspicuous place in its principal office and every branch office in Bangladesh
and shall keep it uninterruptedly displayed until its subsequent balance sheet and account are
displayed in the same manner.

Every such banking company shall in addition display in like manner copies of its complete audited
balance sheet and profit and loss account relating to its business as soon as they are available and
shall keep the copies uninterruptedly displayed until such subsequent balance sheet and account are
displayed.

1.39. Inspection. (Sec 44)

* Notwithstanding anything to the contrary contained in the Companies Act, the Bangladesh
Bank may at any time and, on being directed by the Government, shall, by one or more of its
officers, carry out an inspection of any banking company and its ledgers and accounts and
shall, after such inspection, supply to the banking company a copy of the report prepared on
the basis of that inspection.

* Notwithstanding anything to the contrary contained in any other Act in force for the time
being, and without prejudice to the provision of subsection (1), the Bangladesh Bank may at
any time, by one or more of its officers, examine in detail the ledgers and accounts of any
banking company and shall, if requested by the banking company so to do or if considering a
proposal to take any measure against it on the basis of such examination, supply to that
banking company a copy of the report prepared on the basis of that examination.

» |t shall be the duty of the directors, officers and employees of a banking company or of its
external auditors, to produce, on demand from the person making an inspection under
subsection (1) or an examination under subsection (2), the ledgers, accounts or other
documents of the banking company concerned and all statements and information relating to
it within such time as the inspector or examiner may specify.

» The person making an inspection under subsection (1) or an examination under subsection (2)
may examine on oath any director, officer or employee or external auditor of the banking
company concerned with regard to any subject related to that banking company.

» The Bangladesh Bank shall, if it has been directed by the Government to carry out an
inspection or examination under this section, and, in any other case, may, after the termination
of that inspection or examination, submit a report thereof to the Government and the
Government, if itis, on consideration of the report, of the opinion that the affairs of the banking
company are being conducted to the detriment of the interests of its depositors, may, after
giving reasonable opportunity to that company to make a representation in connection with
that report, by order in writing,

» prohibitthe banking company from taking fresh deposits; and

= direct the Bangladesh Bank to apply under section 66 for the winding up of the banking
company:

Provided that the Government may defer, modify or annul any order given under this section upon
such conditions as it may think fit to impose.
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* The Government may, after giving reasonable notice to the banking company concerned,
publish the complete report submitted by the Bangladesh Bank or any portion of it.

* Notwithstanding anything contained in any other Act in force for the time being, where a
banking company claims that a report or information requested by any authority other than a
Court or the Bangladesh Bank be secret to such a degree that its submission or publication
would mean to publish information on any of the following subjects, namely:

= such reserve fund as has not been shown in the balance sheet; or

= unrealisable credits or credits the realisation of which is doubtful, not shown in it. in that
case the banking company shall not be bound to submit that report or publish that
information unless ordered by a Court or the Bangladesh Bank.

1.40. Power of the Bangladesh Bank to give directions

According to section 45, it is necessary to issue directions to banking companies generally or to any
banking company in particular, it may issue such direction as it deems fit; and the banking company
concerned shall be bound to comply with such direction where the Bangladesh Bank is satisfied that:

* inthe publicinterest, or
* to provide for the improvement of the monetary policy or banking policy, or

® to prevent the affairs of any banking company being conducted in a manner detrimental to the
interests of the depositors or in a manner prejudicial to the interests of the banking company;
or
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*  to secure the proper management of any banking company,

The Bangladesh Bank may, on representation made to it or on its own motion, cancel or modify any
direction issued under subsection (1); and such cancellation or modification may be subject to any
condition.

1.41. Power of the Bangladesh Bank to remove a director etc. of a banking company

According to section 46 (1) If Bangladesh Bank is satisfied that the chairman or any director or chief
executive of any bank-company has engaged in any activity or interest-related transaction detrimental
to any bank-company or its depositors, misappropriation of funds of the bank-company or in money
laundering or terrorist activities. In order to prevent financial crimes or to ensure the proper
management of the said bank-company in the public interest, it is necessary to remove the said
chairman, director or chief executive, by whatever name he may be called, if the Bangladesh Bank,
recording the reasons, by order, the said chairman, the Director or the Chief Executive remove from
his office.

No person removed from office under sub-section (1) shall be entitled to claim any compensation for
the loss or termination of office (sub-section 5).

However, according to sub - section (2), before an order is given, the concerned person or persons
shall be given a reasonable opportunity for explanation against the proposed order. But if according
to the opinion of the Bangladesh Bank any delay would be prejudicial to the public interest or the
interest of the bank company or its depositors, the Bangladesh Bank may direct that— the aforesaid
chairman or director or chief executive shall not with effect from the date of the order, act as such
chairman or director or chief executive of the bank company or in any way shall not be concerned with
the management of the bank company. Any person appointed by the Bangladesh Bank in this behalf
shall act as such chairman or director or chief executive of the bank company.

Sub-section (3), If the chairman or director or chief executive of any banking company is removed
under sub-section (1), he shall not continue as chairman or director or chief executive of the said
banking company, and he shall from the date of the order 3 (three) years shall not be connected or
participate in the management of the said bank-company or any other bank-company or financial
institution, directly or indirectly.
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Sub-section (4) states that any person appointed as chairman or director or chief executive under sub-
section (2) shall= hold office during the pleasure of the Bangladesh Bank subject to such conditions as
may be specified in the order of his appointment and for such period, not exceeding one year as the
Bangladesh Bank may specify; and shall notincur any obligation nor liability for anything which is done
in his capacity in the course of discharge of his duties.

1.42. Power of the Bangladesh Bank to dismiss the Board of Directors of a banking company

Section 47 lays down the following rules relating to dissolution of board of directors of a bank:
1. Where the Bangladesh Bank is satisfied that-

» the activities of the board of directors, by whatever name called, of a bank company is or is
likely to be detrimental to the interest of the bank company or its depositors or otherwise
undesirable; or

= for all or any of the reasons mentioned in sub-section (1), of section 46, it is necessary to do
so, the Bangladesh Bank may, for reasons to be recorded in writing by order, disclose the
Board of directors of a bank company with effect from such date and for such period as may
be specified in the order.

* The period of dissolution specified in and order under subsection (1) may from time to time
be extended by the Bangladesh bank so, however, that the total period of suppression
does not exceed two years.

= All powers and duties of the Board of directors shall during the period of dissolution, be
exercised and performed by such person as the Bangladesh Bank may from time to time
appoint in this behalf.

*  The provisions of sub-section (2), (3), (4) and (5) of section 46 shall, with the necessary
modifications, apply to an order made under this section.

Interactive Question 5:

Narrate the circumstances under which the Bangladesh Bank can dissolve the board of Directors of
banking company

1.43. Further powers and function of the Bangladesh bank
According to section 49 (1), the Bangladesh Bank may-

* make caution or prohibit bank companies generally, or any bank company in particular, against
entering into any particular transaction or class of transactions;

* require bank companies generally, or any bank company in particular, to refrain from taking
such actions as it may specify in relation of any matter relating to the business of such bank
company or companies, or to take such action in relation thereto as the Bangladesh Bank
thinks fit;

* on arequest from the bank companies concerned and subject to the provisions of section 76,
assist as intermediary or otherwise, in proposals for the amalgamation of such bank
companies;

» during the course, after the completion, of any inspection of a bank company under section
44, by order in writing and on such terms and conditions as may be specified therein require
the bank company to call a meeting of its directors for the purpose of considering any
matter or may direct any officer of it to discuss such matter with an officer of the
Bangladesh Bank,
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» depute its officer to observe the proceedings at any meeting of the Board of directors of the
bank company or of any committee or of any other body constituted by it and require the bank
company to give an opportunity to the officer so deputed to be heard at such meetings and
also require such officer to send a report of such proceedings to the Bangladesh Bank,

» require the Board of Directors of the bank company or any committee or any other body
constituted by it to give in writing to any officer specified by the Bangladesh Bank in this behalf
to his usual address all notice of, meeting of the board, committee or other body constituted
by it;

* appointits officer to observe the manner in which the affairs or the bank company or its
branches are being conducted,

» require the bank company to make within such time as may be specified in the order, such
changes in the management as the Bangladesh Bank may consider necessary in consequence
of the state of affairs disclosed during or by the inspection.

Sub-section (2) requires that the Bangladesh Bank shall make an annual report to the Government on
the trend and progress of banking in the country and in that report suggestion for the strengthening of
banking business throughout the country and the steps required to be taken in that behalf shall be
stated.

lllegal banking of companies etc.
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2.1. Power to call for certain information etc.

As per section 51 of Bank Company Act, where the Bangladesh Bank thinks that any banking company
or any other person is violating in the course of carrying through a banking business the provisions of
subsection (1) of section 32, it may:

» within the prescribed time require that company or person, or any person being or, at any
time, having been engaged in or connected with the business of banking, to submit all
information, documents or records within their knowledge, possession, responsibility or
charge, which are related to the abovementioned business;

» authorise any person to enter and search any place of such company or person, or of any such
person as is or, at any time, has been engaged in or connected with the business of banking,
and to seize all books, account-books, documents and records relating to the banking
business within the possession, charge or responsibility of that person or company, or of any of
its officers or employees.

* inspector examine any of the books, account-books, documents or records referred to in
clause b); and it may question any person, officer or employee referred to in that clause;

»  apply, with regard to such company or person, or any person, officer or employee referred to
in clause (b), all powers given to the Bangladesh Bank under subsection (1), (2), (4) and (5) of
section 44.

2.2. Power to make public announcements. (sec 52)

Where the Bangladesh Bank thinks it reasonable to believe that any banking company or any person
referred to in section 51 is violating in the course of carrying through a banking business the provision
of subsection (1) of section 32, it may make a public announcement to this effect. However, before
making such announcement, that company or person shall be given opportunity to present arguments
against the announcement proposed.

Any announcement of the Bangladesh Bank under subsection (1) shall be published in a daily
newspaper and, after such announcement, no company, nor its principal executive officer, nor any of
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its directors, managers, officers, employees or agents, nor any other person referred to in subsection
(1), 3) or (4) of section 54 or in section 55 may pretend not to be informed about it.

2.3. Disposal of Cash deposits and assets

According to section 54, a banking company or person relating which an announcement under
subsection (1) of section 52 has been made shall, as fast as possible, deposit all money, immovable
property, shares, possessory titles or other instruments in its possession or responsibility or under its
custody or control or in the possession or responsibility, or under the custody or control, of anybody
being active in its behalf, with a new bank or a person authorised by it.

Where a person referred to in subsection (1) fails to deposit in accordance therewith the money,
immovable property, shares, possessory titles or other instruments within two days after an
announcement under subsection (1) of section 52 has been made, the Bangladesh Bank may authorise
for this purpose any person to enter and search any place and to seize and deposit in accordance with
subsection (1) that money, immovable property and those shares, possessory titles and other
instruments.

The books, account-books, documents, records and assets of any company or person referred to in
subsection (1) of section 52 shall be kept by the public liquidator, public attorney, interim receiver or
public receiver appointed by a court on the basis of an application under section 56, or, before being
relieved of the responsibility of having those books, account-books, documents, records and assets in
possession or under custody.

Whoever is indebted to a company or person referred to in an announcement under subsection of
section 52 shall, within the period extending from the date of publishing such announcement to the
date of ordering the company to be wound up or a court pronouncing a judgement, pay back his
debts in the way laid down in subsection (1), and inform the Bangladesh Bank thereof in writing.

2.4. Submission of a report on assets and liabilities to the Bangladesh Bank.

According to section 55, where a public announcement published with regard to a banking company
or a person, the principal executive officer and every director of that company, and the managers,
directors and agents of that company or person, and whoever has a claim against that company or
person, bank shall within three days after the publication of the announcement submit a report to it on
all the assets of that company or person under their custody. However, extended period is allowed if it
is approved by the Bangladesh Bank.

Prohibition of certain activities in relation to banking companies

3.1. Punishments for certain activities in relation to banking companies

According to section 57 of Bank Company Act, 1991, whoever violates following activities without any
reasonable excuse shall be punishable with imprisonment of no more than two years or a fine of no
more than twenty thousand Takas or both;

»  obstruct any person from lawfully entering or leaving any office or place of business of a
banking company or from carrying on any business there; or

*  hold, within the office or place of business of any banking company, any demonstration which
is violent or do anything which obstructs, or is calculated to obstruct, the usual activities and
transactions of the banking company; or

® actin any manner calculated to undermine the confidence of the depositors in the banking
company.
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Suspension of business and winding up of banking companies.

4.1. Suspension.

According to section 64 (1) of Bank Company Act 1991, The High Court Division may, on the
application of a banking company which is temporarily unable to meet its obligations, make an order
staying for a fixed period on such conditions as it may think fit the commencement or continuance of
all proceedings against the company, and a copy of that order shall be forwarded to the Bangladesh
Bank, and the High Court Division may from time to time extend the period. But the extended period
shall not exceed six months.

No application under subsection (1) shall be receivable unless it is accompanied by a report of the
Bangladesh Bank to the effect that the banking company which made the application will be able to
pay its debts:

When an application under subsection (1) is submitted, the High Court Division may appoint a special
officer who shall forthwith take into his custody or under his control all the assets, books, documents,
effects and actionable claims to which the banking company is or appears to be entitled and shall also
exercise such other powers as the High Court may confer on him, having regard to the interests of the
depositors of the banking company.

4.2. Winding up by High Court (Sec. 65)

Notwithstanding anything contained in section 153, 162 and 271 of the Companies Act, and without
prejudice to the powers given under subsection (1) of section 64, the High Court Division shall under
this section order the winding up of a banking company, if
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* the banking company is unable to pay its debts;

* the Bangladesh Bank makes an application for its winding up under this section or
section 64.

The Bangladesh Bank shall make an application under this section for the winding up a banking
company if it is directed so to do by an order under clause b) of subsection (5) of section 44. The
Bangladesh Bank may make an application under this section for the winding up of a banking
company,

if the banking company:
* has failed to comply with the requirements specified under section 13; or

* has by reasons of the provisions of section 31 become disentitled to carry on banking business
in Bangladesh;

* has beeninhibited from receiving fresh deposits

* has failed to comply with any requirement of this Ordinance other than the requirements laid
down in section 13, and after being informed about its failures by a notice in writing, continues
so to do;

* has contravened any provision of this Ordinance and continues such contravention beyond
such period as may be specified in that behalf by the Bangladesh Bank from time to time, after
notice in writing of such contravention has been conveyed to it; or

» ifin the opinion of the Bangladesh Bank

" acompromise or arrangement sanctioned by a Court in respect of the banking company
cannot be worked satisfactorily with or without modifications; or

» the returns, statements or information furnished to it under or in pursuance of the
provisions of this Ordinance disclose that the banking company is unable to pay its debts; or
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* the continuance of the banking company is prejudicial to the interests of its depositors.

»  Without prejudice to the provisions contained in section 163 of the Companies Act, a banking
company shall be deemed to be unable to pay its debts if:

» it has refused to meet any lawful demand made at any of its offices or branches within two
working days; or

* such demand is made elsewhere and the Bangladesh Bank certifies that the banking company
is unable to pay its debts; or

» the Bangladesh Bank certifies in writing that the banking company is unable to pay its debts.

4.3. Court liquidator

In accordance with section 66 of Bank Company Act 1991, for the purpose of conducting all
proceedings for the winding up of banking companies and performing such other duties in reference
thereto as the High Court Division may impose, to attach a court liquidator to the High Court Division,
it may, after consultation with the Bangladesh Bank, appoint a court liquidator for such period as it may
determine.

Where there a court liquidator has been appointed under sub-section (1) and an order has been
passed by the High Court Division for the winding up of any banking company, then, notwithstanding
anything contained in section 171 or 175 of the Companies Act, the court liquidator shall become the
official liquidator of the banking company. If there is existing official liquidator, on commencement of
appointing court liquidator the office of official liquidator be deemed to have vacated and the vacancy
shall be deemed to be filled up by the appointment of the court liquidator as the official liquidator:

However, where the High Court Division, after giving the court liquidator and the Bangladesh Bank an
opportunity of being heard, is of opinion that the appointment of the court liquidator would be
detrimental to the depositors of the banking company, it may direct the former official liquidator to
continue to act as such.

4.4. Appointment of the Bangladesh Bank etc. as liquidator (Sec 67)

Notwithstanding anything contained in section 50, or in section 175 of the Companies Act, where
Bangladesh Bank applies to the High Court Division to appoint the Bangladesh Bank or any individual
as official liquidator in any proceeding for the winding up of a banking company, the application shall
ordinarily be granted and if any liquidator functioning in such proceeding shall vacate office upon such
appointment.

4.5. Submission of a preliminary report by the official liquidator.

As per section 70 of Bank Company Act 1991, the official liquidator shall submit a preliminary report to
the High Court Division within two months from the date of the winding-up order or where the
winding- up order has been made before such commencement, within two months from such
commencement and that report shall contain the following items, namely:

» the information required by the Companies Act so far as itis available to him;

» the amount of assets in cash which are in his custody or under his control on the date of the
report;

» the amount which is likely to be collected in cash before the expiry of that period of two
months:

However, the High Court Division may, if it thinks fit, in any particular case extend the period of two
months by a further period of one month.
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4.6. Notice to preferential claimants etc. (Sec. 71)

= Within fifteen days from the date of the winding-up order of a banking company or where the
winding-up order has been made before the commencement of this Act, within one month
from such commencement, the official liquidator shall, for the purpose of making an estimate
of the debts and liabilities of the banking company (other than its liabilities and obligations to
its depositors), by notice served in such manner as the Bangladesh Bank may direct, call upon
every claimant entitled to preferential payment under section 230 of the Companies Act and
every secured and every unsecured creditor of the company to send to him within one month
from the date of the service of the notice a statement of the amount claimed by him.

» Every notice under subsection (1) sent to a claimant having a claim under section 230 of the
Companies Act shall state that if a statement of the claim is not sent to the official liquidator
before the expiry of the period of one month from the date of the service, the claim shall not
be treated as a claim entitled to be paid under that section in priority to all other debts, and it
shall be treated as an ordinary debt of the banking company.

= Every notice under subsection (1) sent to a secured creditor shall require him to value his
security before the expiry of the period of one month from the date of the service of the notice
and shall state that if he does not send a statement of the claim together with the valuation of
the security before the expiry of the said period, the official liquidator shall himself value the
security and such valuation shall be binding on the creditor.

* [fa claimant or creditor fails to comply with the direction in the notice sent to him under
subsection (1), then
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* inthe case of a claimant, his claims will not be entitled to be paid in priority to all other debts,
but shall be treated as an ordinary debt of the banking company;

* inthe case of a creditor, the official liquidator shall himself value the security and such valuation
shall be binding on the creditor.

4.7. Preferential payment to depositors (Sec. 74)

* |n every proceeding for the winding-up of a banking company where a winding-up order has
been made, whether before or after the commencement of this Ordinance, within three
months from the date of the winding-up order or where the winding-up order has been made
before such commencement, within three months therefrom, the preferential payments
referred to in section 230 of the Companies Act, in respect of which claims have been raised in
view of, and within one month from the date of the service of the notice under section 71, shall
be made by the official liquidator or adequate provision for such payment shall be made by
him.

* Inthe case of preferential payments in accordance with the provision of subsection (1), the
procedure shall be as follows, namely: -

* inthe first place, to every depositor in the savings bank account of the banking company a sum
of 2500 Takas or the balance at his credit, whichever is less;

* inthe second place, in order to pay what is due to the creditors of the banking company, to
every other depositor of the company fifty per cent. of the balance at his credit or 2500 Takas
whichever is less:

Provided that the sum total of the amounts paid under clause a) and b) to any one person who is a
depositor in the savings bank account of the banking company and a depositor in any other account,
shall not exceed the sum of 2500 Takas, but this provision shall not apply in the case of a person who is
jointly with any other person depositor in an account.
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»  Where within the period of three months referred to in subsection (1) full paymentin cash
cannot be made of the accounts required to be paid under clause a) or b), the official
liquidator shall pay within that period to every depositor under clause a) or, as the case may
be, clause b) on a pro rata basis so much of the amount due to the depositor with assets in
cash as he is able to do, and the official liquidator shall pay the rest of the amount to every
depositor as and when sufficient assets are collected by the official liquidator in cash.

» After payments have been made to the depositors in accordance with subsection (1), (2) and
(3), the official liquidator shall pay on a pro rata basis the general creditors with the assets of
the banking company, and he shall then, as and when the assets of the banking company are
collected by him in cash, make payment on a pro rata basis with the collected assets, of the
further sums which are due to the depositors referred to in clause a) and clause b) of
subsection (2).

* |n order to enable the official liquidator to have under his control in cash as much of the assets
of the banking company as possible, the securities given to the secured creditors may be
redeemed by the official liquidator

»  where the amount due to the creditor is more than the value of the securities as assessed by
him or, as the case may be, as assessed by the official liquidator, on payment of such value;
and

*  where the amount due to the creditor is equal to or less than the value of the securities as so
assessed, on payment of the amount due:

Provided that where the official liquidator is not satisfied with the valuation made by the creditor, he
may apply to the High Court Division for making a valuation.

* When any claimant, creditor or depositor to whom a payment is to be made in accordance
with the provisions of subsection (1), (2), (3), (4) or (5), cannot be found or is not readily
traceable, adequate provision shall be made by the official liquidator for such payment.

» Forthe purpose of this section, the payments specified in each of the following clauses shall be
treated as payments of a different class, namely: -

®  payments to preferential claimants under section 230 of the Companies Act;

» payments under clause a) of subsection (2) to the depositors in the savings bank account;
* payments under clause b) of subsection (2) to the other depositors;

* payments to the general creditors;

®  payments to the depositors in addition to those specified in clause a) and clause b) of
subsection (2).

The creditors of each different class referred to in subsection (7) shall rank equally among themselves
and they shall be paid in full where the assets are sufficient so to do; and where the assets are
insufficient, the payments shall abate in equal proportion.

4 8. Restriction on voluntary winding up

As per section 75 of Bank Company Act, no banking company which holds a license granted under
section 31 may be go for voluntarily wound up unless the Bangladesh Bank certifies in writing that the
company is able to pay in full its debts to its creditors.
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4.9. Restriction on compromise or arrangement between banking companies and creditors.

In accordance with section 76 of Bank Company Act 1991, unless the Bangladesh Bank is of the
opinion that the compromise, arrangement or the amendments therein are capable of being worked
out and are not detrimental to the interests of the depositors of the banking company concerned, the
High Court Division shall not sanction any compromise or arrangement between a banking company
and its creditors or any class of them or between such company and its members or any class of them.

4.10. Section 77A: Provisions relating to prompt corrective action of banking companies by
Bangladesh Bank.

(1) Notwithstanding anything contained in any other law or any agreement or document or any other
provision of this Act, in the interest of any banking company or its depositors or in the public
interest, the said bank- In order to ensure the sound management of the company, Bangladesh
Bank may issue instructions regarding the operations and management of the concerned bank-
company to take immediate corrective measures.

(2) If any bank company fails to implement the recovery action plan in the measures taken under this
section or if the chairman, director, chief executive or senior management officer of the said bank
company fails to follow the recovery action plan, the activity is harmful to the concerned bank
company or its depositors, then Bangladesh Bank to take any one or more special measures
regarding its compulsory merger with any other banking company or its reorganisation, subject to
the provisions of section 77, with a view to ensure the proper management of the said banking
company in the interest of the depositors or in the public interest.

Speedy disposal of winding up proceedings
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5.1. Documents of banking company to be evidence.

For speedy disposal of win dining up proceedings, as per section 83, following evidence shall be kept:

* Entries in the books of account or other documents of a banking company which is being
wound up shall be admitted in evidence in all proceedings by or against the banking
company.

= All entries contained in the account books or other documents of a banking company may be
proved by production of those account books and documents or copies thereof. Provided that,
in the case of proving such copies, the official liquidator shall confirm that the copies are true
copies of the original entries and that the entries are contained in the account books or other
documents of the banking company in his possession.

»  Notwithstanding anything to the contrary contained in the Evidence Act, 1872 (Act | of 1872),
all such entries in the account books or other documents of a banking company shall as
against the directors of the banking company in respect of which the winding up order has
been made before the commencement of this Act, be prima facie evidence of the truth in all
matters connected therewith.

5.2. Examination of directors and audit of accounts. (Sec. 84)

»  Where an order has been made for the winding up of a banking company, the official
liquidator shall submit to the High Court Division a report whether in his opinion any loss has
been caused to the banking company since its formation by any act or omission of any person
involved in its formation or of any of its directors or auditors.
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» |f, on consideration of the report submitted under subsection (1), the High Court Division is of
opinion that any person who has taken partin the promotion or formation of the banking
company or has been a director or an auditor of the banking company should be publicly
examined, it shall hold a public sitting on a date it shall determine for that purpose; and it shall
direct that such person, director or auditor shall attend that sitting and shall be examined as to
the formation, promotion and management of the banking company and as to his activities in
connection therewith. Provided that no such person shall be examined unless he has been
given an opportunity to show cause why he should not be so examined.

* The official liquidator may take partin such examination and he may, if authorised in this behalf
by the High Court Division, employ any legal expert approved by the said Division.

* Any creditor or contributor may take partin the said examination either personally or by any
person entitled to appear before the High Court Division.

* The examination of any person under this section shall be an examination on oath and the
person examined shall answer all such questions as the High Court Division may put or allow to
be put to him.

* A person ordered to be examined under this section may, at his own cost, employ any person
entitled to appear before the High Court Division; and the employed person may put to the
person exposed to the examination such questions as the High Court Division may deem just
for the purpose of explaining any answer given by the person examined. Provided that if the
person to be examined is, on the opinion of the High Court Division, exculpated from any
charges made or suggested against him, the High Court Division may allow him such costs as it
thinks fit.

» Notes of the examination shall be taken down in writing, and shall be read over to or by, and
signed by, the person examined, and such notes:

* may be used in evidence against him in any proceeding, civil or criminal;

» shall be open to the inspection or copying of any creditor or contributory at all reasonable
times.

»  Where the High Court Division, on examination of the notes obtained by such examination,
whether a fraud has been committed or not, is of opinion that:

* aperson who has been a director of the banking company is not fit to be a director of a
company;

® aperson who has been an auditor of a banking company or a partner of firm acting as such
auditor is not fit to act as an auditor of a company or to be partner of a firm acting as such
auditor; the High Court Division may make an order that that person shall not, without the
leave of the High Court Division, for such period as may be determined in the order which
shall, however, not exceed five years:

* be adirector of any company; or

* inany way, directly or indirectly, be concerned or take part in the management of any
company; or

®  actas an auditor of any company, or be partner of a firm acting as such auditor.

5.3. Special provisions for delinquent directors etc.

As per section 85 of Bank Company Act, Where an application is made by a banking company to the
High Court Division under section 235 of the Companies Act against any of its promoters, directors,
managers, liquidators or officers for restoration of any money or property and the applicant makes out
a prima facie case against such person, the said Division shall make an order against that person to
restore the claimed money or property unless he proves that he is not liable to make the restoration.
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Where such an order is made jointly against two or more persons, they shall be jointly and severally
liable to make the restoration of the property or money.

Where an application is made to the High Court Division under section 235 of the Companies Act and
the said Division has reason to believe that a property belongs to any promoter, director, manager,
liquidator or officer of the banking company, whether the property stands in the name of such person
or of any other person as the ostensible owner, direct the attachment of such property or of such
portion thereof as the said Division may think fit

5.4. Duty of directors and officers of banking companies to assist in the realisation of property
etc.

In accordance with 86 of Bank Company Act, every director or officer of a banking company shall give
such assistance to the official liquidator as he may require in connection with the realisation and
distribution of the property of the wound up banking company.

5.5. Appeals. (Sec. 90)

* An appeal shall lie from any order or decision of the High Court Division with the Appeal
Division when the value of the subject-matter of the claim in a civil proceeding under this Act
exceeds fifty thousand Takas.

»  The High Court Division may by rules provide for an appeal against any order made under
section 87 and the conditions subject to which any such appeal would lie.

* Notwithstanding anything contained in any other Act for the time being in force and subject to
the provisions of sub-section (1) and (2), every order or decision of the High Court Division
shall be final and binding for the banking company and all other parties concerned and all
persons claiming through or under them.
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5.6. Power to inspect. (Sec. 93)

* The Bangladesh Bank may, on being directed so to do by the Government or the High Court
Division, cause the inspection by its officers of a banking company which is being wound up in
total or of the balances of any of its books and accounts.

= After an inspection under sub-section (1), the Bangladesh Bank shall submit a report of that
inspection to the Government or, as the case may be, to the High Court Division.

» |f the Government, on consideration of the report of the Bangladesh Bank, is of opinion that
there has been a substantial irregularity in the winding up proceedings, it may bring such
irregularity to the notice of the High Court Division for such action as the High Court Division
may think fit.

*  On receipt of the report of the Bangladesh Bank under sub-section (2) or on any irregularity
being brought to its notice under sub-section (3) the High Court Division may, if it deems fit,
after giving notice to and hearing the Government in regard to that report, give directions.

5.7. Power to call for returns and information (Sec. 94)

The Bangladesh Bank may, at any time by notice in writing, require the liquidator of a banking
company to furnish it, within such time as may be specified in the notice or such further time as the
Bangladesh Bank may allow, any statement or information relating to the winding up of the banking
company and it shall be duty of the liquidator to comply with such requirements.
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5.8. Choice for the payment of deposited money (Sec. 103)

Where an individual has, or several persons have jointly deposited money with a banking
company in his or in their name, that individual depositor may separately or, as the case may
be, the group of depositors may jointly, in the way prescribed, choose a person to which, in
the case of the death of the individual depositor or of all of the joint depositors, the deposited
money shall be given. Provided that the said individual depositor or the said group of
depositors may at any time cancel their choice and choose, in the way prescribed, another
person.

The person chosen under sub-section (1) being a minor, the individual depositor or the joint
depositors may, in the prescribed way, direct who shall, in the case of the death of the
individual depositors or of the joint depositors, receive the money during the period of
minority of the chosen person.

* Notwithstanding anything contained in any Act for the time being in force or in any will or
any kind of document regarding the allotment of properties, the person chosen under sub-
section (1) or directed under sub-section (2) shall, after the death of the individual
depositor or as the case may be, of all of the joint depositors, attain all the rights the
individual depositor or the joint depositors had on that deposit, and every other person
shall be deprived of those rights.

»  Where a banking company has made payments in accordance with this section, all its
obligations in respect of the deposit concerned shall be deemed fulfilled

5.9. Giving back of articles deposited in lockers. (Sec. 107)

Where a person has separately rented a locker in the safety vaults orin any other place of a
banking company, the said company shall, in the case of his death, permit the person chosen
by him in advance to open, after his death, as long as the locker is rented, the locker and to
take the bonds back from it.

Where two or more persons have rented a locker of a banking company jointly and where the
rent agreement contains a provision to the effect that the locker is to use by the joint signature
of two or more renters, those renters by the signature of whom the locker is to be used may, in
the case of the death of one or more renters, choose one or more persons so that the
company may give another person, in place of the deceased ones, the opportunity to open,
together with the living renters, the locker and to take back the articles deposited therein.

The choices under sub-section (1) or (2) are to be made in the ways prescribed.

Before giving back the articles deposited in a locker to any chosen person or, as the case may
be, to any jointly chosen person and the living renters, the banking company shall, in the way
prescribed from time to time by the Bangladesh Bank, prepare a list containing descriptions of
the articles deposited in the locker, take the signature of the said persons and send them a
copy thereof.

Where a banking company has in accordance with the provisions of this section given back
articles deposited in its lockers, all its obligations in respect of the deposited articles
concerned shall be deemed fulfilled.

No suit, complaint nor any other kind of legal proceeding shall be filed or commenced against
a banking company, if any article has been damaged, or appears to have been damaged by
reason of the banking company having consented in accordance with the provisions of sub-
section (1) or sub-section (2) the locker to be opened and the articles deposited therein to be
taken out of it.
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Miscellaneous

6.1. Punishments.

As per section 109 of the Bank Company Act, 1991, following punishment will be made
for noncompliance of said Act:

(1) If any person conducts banking business without obtaining a license under this law or continues
banking business after the cancellation of the obtained license, he will be punishable with
imprisonment for a term not exceeding 7 (seven) years and with a fine of at least 5 (five) lakh taka
and not exceeding 50 (fifty) lakh taka.

(1a) If any association, institution, or company violates the provisions of section 8 by using the
word "bank" or any word derived from it as part of its name in such a manner that it may be
considered a bank-company, the said association, institution, or company and its directors
involved in its management, managing director, or chief executive officer, by whatever name
called, will each be punishable for the said violation with a fine not exceeding 50 (fifty) lakh taka or
imprisonment for a term not exceeding 7 (seven) years or both, and if the violation continues, an
additional fine of up to 1 (one) lakh taka will be imposed for each day of such continuation.

(2) If any person, as per the requirements of this law or under its authority or for its purpose,
knowingly and intentionally provides any false information or statement in any statement, report,
balance sheet, or other document summoned or submitted, or fails to provide any information or
statement, they will be punishable with imprisonment for a term not exceeding 3 (three) years or
with a fine not exceeding 5 (five) lakh taka or both.
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(3) If any bank-company advances any loan in violation of the provisions of sections 27 (1) and (2), all
directors or officers responsible for providing such 8[loans, advances, guarantees, or any other
financial facility] will be considered guilty of the said violation and will be punishable with
imprisonment for a term not exceeding 3 (three) years or with a fine of at least 5 (five) lakh taka
and not exceeding 20 (twenty) lakh taka or both.

(4) If any person refuses to submit any book, account, or other document under sub-section (2) of
section 44, or fails to provide any statement or information, or answer any question from an officer
responsible for investigation or examination related to the business of the bank-company, they
will be fined at least 20 (twenty) thousand taka and not exceeding 5 (five) lakh taka, and if the
refusal continues, an additional fine of at least 1 (one) thousand taka will be imposed for each day
of such continuation.

(5) If any bank-company accepts any deposit in violation of the order provided under clause (a) of
sub-section (6) of section 44, all directors or officers responsible for accepting such deposits will
be considered guilty of the said order's violation and will be fined up to twice the amount of the
said deposit.

(6) If any person fails to comply with any condition or duty under an approved scheme under sub-
section (8) of section 77, they will be fined at least 20 (twenty) thousand taka and not exceeding 5
(five) lakh taka, and if the failure continues, an additional fine of at least 1 (one) thousand taka will
be imposed for each day of such continuation.

(7) If any person violates any other provision of this law or any order or directive given under it or any
imposed condition or rule made, they will be fined at least 20 (twenty) thousand taka and not
exceeding 2 (two) lakh taka for the said violation, and if the violation continues, an additional fine
of at least 1 (one) thousand taka will be imposed for each day of such continuation.

(8) If any person violating any provision of this law, or any order, directive, imposed condition, or rule
made under it, or fails to comply with any condition or duty of an approved scheme, is a
13[company or institution], then all directors, managers, secretaries, or other officers of that
14[company or institution] who were responsible for its activities and were bound to account for
them will each be considered guilty of the said violation or failure:
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However, if such person can prove that the said violation or failure occurred without their knowledge
or that they had taken all due precautions to prevent it, they will not be considered guilty of the said
violation or failure.

(9) Bangladesh Bank may give the opportunity to show cause why a financial penalty should not be
imposed on anyone guilty of an offense under sub-sections (2), (3), (4), (5), (6), (7), and sub-section
(1) of section 28 and sub-section (1) of section 57 instead of filing a case against them, and if
satisfied with their explanation or if no explanation is provided, Bangladesh Bank may impose any
financial penalty mentioned in those sub-sections.

(10) If the penalty imposed under sub-section (9) is paid within 14 days, no further legal action will be
taken against the concerned person for the offense mentioned in those sub-sections, but if they
fail to pay the penalty within the specified time, Bangladesh Bank will file a case in court for the
offense committed by the concerned person.

(11) If any bank-company violates any provision of this law other than those mentioned in sub-sections
(7), (3), (4), and (5) of section 25, sub-section (3) of section 26a, sub-section (3) of section 29, and
sub-section (5) of section 33, or violates any order or directive given under it or any imposed
condition or rule made, the said bank-company will be fined at least 3 (three) lakh taka and not
exceeding 30 (thirty) lakh taka for the said violation, and if the violation continues, an additional
fine of at least 5 (five) thousand taka and not exceeding 50 (fifty) thousand taka will be imposed
for each day of such continuation.

(12) Any person penalised under sub-section (9) or any bank-company penalised under sub-section
(11) may apply to the board of directors of Bangladesh Bank for reconsideration of the penalty
within 14 days of the imposition of such a penalty, and the decision of the board will be final in
this matter.

6.2. Chairmen, directors etc. of a banking company to be public servants (Sec. 110)

The chairmen, directors, auditors, liquidators, managers and other officers and employees of a
banking company shall be deemed public servants in the sense this term is used in section 21 of the
Penal Code, 1860 (Act XLV of 1860).

6.3. "111A. Applicability of certain provisions of this Act and other laws.

Any fine or punitive measure or penalty imposed on any banking company or person under any
section of this Act shall not limit the imposition of any such fine or penalty to be imposed by any other
law.

6.4. Bangladesh Bank to take punitive measures (Sec. 112)

If the Bangladesh Bank intends, in the case of offences not cognisable by a court, to take punitive
measures against a banking company for contravention of any section under this Ordinance, it may,
after carrying out, in the way prescribed by-law, an investigation and giving reasonable opportunity for
a hearing to the banking company concerned, impose a legal penalty.

6.5. Restriction on acceptance of deposits withdrawable by cheque

As per section 115, no person other than a banking company or the Bangladesh Bank or any banking
institution, firm or other person notified, after consultation with the Bangladesh Bank, by the
Government in this behalf shall accept deposits withdrawable by cheque. However, nothing contained
in this section shall apply to any savings bank scheme run by the Government.

6.6. Restriction on the change of name by a banking company

In accordance with Section 116 of Bank Company Act, notwithstanding anything contained in section
11 of the Companies Act, the Government shall not signify its approval to the change of name of any
banking company unless the Bangladesh Bank certifies in writing that it has no objection to such
change.
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6.7. Alteration of memorandum of a banking company.

According to section 117, notwithstanding anything contained in the Companies Act, no application
for the alteration of the memorandum of articles of a bank company shall be maintainable unless the
Bangladesh Bank certifies that there is no objection to such alteration.

Interactive Question 6:

A bank company starts its business only after getting license from Bangladesh Bank and operates
under Bank Companies Act, 1991, though it was initially registered as a Company with the Joint Stock
Registrar of Companies and Firms under Companies Act 1994. A Bank Company has to follow
Companies Act, 1994 as well as Banking Companies Act, 1991. If a bank company requires to alter its
memorandum, which of the acts is to be followed and why?

6.8. Exchange of information (Sec. 119)

Banking companies may, directly or indirectly, exchange information on their customers, subject to the
observation of strict secrecy.

6.9. Protection of action taken in good faith.

As per section 122 of Bank Company Act 1991, no suit or other legal proceeding shall lie against the
Government or the Bangladesh Bank or against any of its officers or employees for anything which is in
good faith done or intended to be done under this Act, or for any damage caused or likely to be
caused by anything intended to be done in good faith.

Important circulars for Bank Companies:
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7.1. BRPD Circular No. 14: Master Circular on Loan Classification and Provisioning:

Bangladesh Bank has, over the last several years, positioned the banks on a path towards higher
regulatory capital ratios and a more precise calculation of each individual bank’s need for capital,
through a gradual implementation of internationally recognised capital standards. The enforcement of
a stricter regulatory capital regime also requires measures to improve the accuracy of financial data
which are used internally, stated in the audited financial statements and reported to Bangladesh Bank
as per rules. For both the bank’s managerial and Bangladesh Bank’s supervisory purposes, as well as
for accurate valuation of a bank’s capital in all of its financial reports are necessary.

An accurate valuation of capital relies, in turn, on an accurate valuation of assets. Loan-loss provisioning
- the recognition that some or all of the required payments on a loan may never be made - is the single
most important aspect of asset valuation to bankers and bank supervisors. It is important because
loans typically make up 50% or more of the total assets of the bank. Basel Il and Basel Il devote a great
deal of attention to the distinction between “expected losses” and “unexpected losses” on the bank’s
loan portfolio. The purpose of provisioning is to take into account expected losses. Expected losses
can be assigned to loans based on a loan classification system, which has been utilised in Bangladesh
for many years and is being updated with this circular.

Bangladesh Bank also wishes to stress that it is the responsibility of bank management to adopt and
implement proper accounting and reporting, and that correct classification and provisioning is a part
of that responsibility. Loan classification and provisioning must be a key component of a regular
internal loan review process that looks at the current likelihood that the borrower will repay. The value
of the formed allowance that results from the provisioning process should reflect all expected losses
resulting from credit exposures.

Bangladesh Bank has established requirements for general loan loss provisions, in certain
percentages, for certain categories of loans that are unclassified or in the Special Mention Account. As
the name suggests, general provisions are assigned to take into account the expected losses on pools
of loans that are thought to have similar characteristics. The characteristics of each individual loan are
not analysed. Put differently, itis not known or even assumed which loan or loans in the pool are going
to resultin loan losses; it is simply taken as given that in such large pools, even those currently
unclassified, there will undoubtedly be individual loans that in the future will not be repaid. Ideally, the
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percentages of provision that are applied to each pool are determined based on historical loss
experience of similar loan pools. Banks are encouraged to calculate these historical loss experiences
on the loan pools for which Bangladesh Bank has indicated general provision percentages, and use
these data if they resultin higher provisions than are required in this circular. Because general
provisions are not formed based on expectations of loss on any individual loan, they are allowed to be
included in the calculation of Tier 2 capital, subject to some restrictions. In contrast, specific provisions
(established on loans that are classified as Sub-standard, Doubtful or Bad/Loss) are set up on a loan-
by-loan basis after careful analysis of each individual loan’s probability of repayment. For loans placed
into any of these classification categories, weaknesses have been identified that cast doubt on the
borrower’s ability or intent to make all contractual payments in a timely manner. For this reason,
specific provisions are not allowed to be included in the calculation of Tier 2 capital.

7.1.1. Categories of Loans and Advances:

All loans and advances will be grouped into four (4) categories for the purpose of classification, namely-

= Continuous Loan (b) Demand Loan (c) Fixed Term Loan and (d) Short-term Agricultural &
Micro-Credit.

* Continuous Loan: The loan accounts in which transactions may be made within certain limit
and have an expiry date for full adjustment will be treated as Continuous Loan. Examples are:
Cash Credit, Overdraft, etc.

* Demand Loan: The loans that become repayable on demand by the bank will be treated as
Demand Loan. If any contingent or any other liabilities are turned to forced loan (i.e. without
any prior approval as regular loan) those too will be treated as Demand Loan. Such as: Forced
Loan against Imported Merchandise, Payment against Document, Foreign Bill Purchased, and
Inland Bill Purchased, etc.

* Fixed Term Loan: The loans, which are repayable within a specific time period under a
specific repayment schedule, will be treated as Fixed Term Loan.

* Short-term Agricultural & Micro-Credit: Short-term Agricultural Credit will include the short-
term credits as listed under the Annual Credit Program issued by the Agricultural Credit and
Financial Inclusion Department (ACFID) of Bangladesh Bank. Credits in the agricultural sector
repayable within 12 (twelve) months will also be included herein. Short- term Micro- Credit will
include any micro-credits not exceeding an amount determined by the ACFID of Bangladesh
Bank from time to time and repayable within 12 (twelve) months, be those termed in any
names such as Non-agricultural credit, Self-reliant Credit, Weaver's Credit or Bank's individual
project credit.

7.1.2. Basis for Loan Classification:
Objective Criteria:
Past Due/Over Due:

= Any Continuous Loan if not repaid/renewed within the fixed expiry date for repayment or after
the demand by the bank will be treated as past due/overdue from the following day of the
expiry date.

* Any Demand Loan if not repaid within the fixed expiry date for repayment or after the demand
by the bank will be treated as past due/overdue from the following day of the expiry date.

* |n case of any installment(s) or part of installment(s) of a Fixed Term Loan is not repaid within
the fixed expiry date, the amount of unpaid installment(s) will be treated as past due/overdue
from the following day of the expiry date.

* The Short-term Agricultural and Micro-Credit if not repaid within the fixed expiry date for
repayment will be considered past due/overdue after six months of the expiry date.

= All unclassified loans other than Special Mention Account (SMA) will be treated as Standard.
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= A Continuous loan, Demand loan or a Term Loan which will remain overdue for a period of 02
(two) months or more, will be put into the "Special Mention Account(SMA)". This will help
banks to look at accounts with potential problems in a focused manner and it will capture early
warning signals for accounts showing first sign of weakness. Loans in the "Special Mention
Account (SMA)" will have to be reported to the Credit Information Bureau (CIB) of Bangladesh
Bank.

* Loans except Short-term Agricultural & Micro-Credit in the "Special Mention Account" and
“Sub-Standard” will not be treated as defaulted loan for the purpose of section 27KaKa(3)
[read with section 5(GaGa)] of the Banking Companies Act, 1991.

* Any continuous loan will be classified as:

» ‘Sub-standard’ if it is past due/overdue for 03 (three) months or beyond but less than 06 (six)
months.

» ‘Doubtful’ ifitis past due/overdue for 06 (six) months or beyond but less than 09 (nine) months
» ‘Bad/Loss'ifitis past due/overdue for 09 (nine) months or beyond.
* Any Demand Loan will be classified as:

» ‘Sub-standard’ if it remains past due/overdue for 03 (three) months or beyond but not over 06
(six) months from the date of expiry or claim by the bank or from the date of creation of forced
loan.

»  ‘Doubtful’ if it remains past due/overdue for 06 (six) months or beyond but not over 09 (nine)
months from the date of expiry or claim by the bank or from the date of creation of forced loan.
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» ‘Bad/Loss'if it remains past due/overdue for 09 (nine) months or beyond from the date of
expiry or claim by the bank or from the date of creation of forced loan.

* |n case of any installment(s) or part of installment(s) of a Fixed Term Loan is not repaid within
the due date, the amount of unpaid installment(s) will be termed as ‘past due or overdue
installment’. In case of Fixed Term Loans: -

* [fthe amount of past due installment is equal to or more than the amount of installment(s) due
within 03 (three) months, the entire loan will be classified as ''Sub-standard"'.

»  |fthe amount of past due installment is equal to or more than the amount of installment(s) due
within 06 (six) months, the entire loan will be classified as ""'Doubtful".

* [fthe amount of 'past due installment is equal to or more than the amount of installment(s) due
within 09 (nine) months, the entire loan will be classified as '"Bad/Loss"".

Explanation: If any Fixed Term Loan is repayable on monthly installment basis, the amount of
installment(s) due within 06 (six) months will be equal to the sum of 06 monthly installments. Similarly,
if the loan is repayable on quarterly installment basis, the amount of installment(s) due within 06 (six)
months will be equal to the sum of 2 quarterly installments.

* The Short-term Agricultural and Micro-Credit will be considered irregular if not repaid within
the due date as stipulated in the loan agreement. If the said irregular status continues, the
credit will be classified as 'Substandard ' after a period of 12 months, as 'Doubtful’ after a
period of 36 months and as 'Bad/Loss' after a period of 60 months from the stipulated due
date as per the loan agreement.

ICAB 2024 The Bank Companies Act, 1991 (Amended up to 2023) _



Qualitative Judgement:

If any uncertainty or doubt arises in respect of recovery of any Continuous Loan, Demand Loan or
Fixed Term Loan, the same will have to be classified on the basis of qualitative judgement be it
classifiable or not on the basis of objective criteria. If any situational changes occur in the stipulations in
terms of which the loan was extended or if the capital of the borrower is impaired due to adverse
conditions or if the value of the collateral decreases or if the recovery of the loan becomes uncertain
due to any other unfavorable situation, the loan will have to be classified on the basis of qualitative
judgement.

Despite the probability of any loan being affected due to the reasons stated above or for any other
reasons, if there is any hope for change of the existing condition by resorting to proper steps, the loan,
on the basis of qualitative judgement, will be classified as 'Sub-standard '. But even after resorting to
proper steps, there exists no certainty of total recovery of the loan, it will be classified as ' Doubtful '
and even after exerting the all-out efforts, there exists no chance of recovery, it will be classified as '
Bad/Loss ' on the basis of qualitative judgement.

For incorporating qualitative judgment, banks must focus on the likelihood that the borrower will
repay all amounts due in a timely manner, using their own judgment and the following assessment
factors:

Special Mention

* Assets must be classified no higher than Special Mention if any of the following deficiencies
of bank management is present: the loan was not made in compliance with the bank’s
internal policies; failure to maintain adequate and enforceable documentation; or poor
control over collateral.

* Assets must be classified no higher than Special Mention if any of the following deficiencies
of the obligor is present: occasional overdrawn within the past year, below-average or
declining profitability; barely acceptable liquidity; problems in strategic planning.

Sub-standard

» Assets must be classified no higher than Sub-standard if any of the following deficiencies of
the obligor are present: recurrent overdrawn, low account turnover, competitive difficulties,
location in a volatile industry with an acute drop in demand; very low profitability that is
also declining; inadequate liquidity; cash flow less than repayment of principal and interest;
weak management; doubts about integrity of management; conflict in corporate
governance; unjustifiable lack of external audit; pending litigation of a significant nature.

» Assets must be classified no higher than Sub-standard if the primary sources of repayment
is insufficient to service the debt and the bank must look to secondary sources of
repayment, including collateral.

* Assets must be classified no higher than Sub-standard if the banking organisation has
acquired the asset without the types of adequate documentation of the obligor's net worth,
profitability, liquidity, and cash flow that are required in the banking organisation’s lending
policy, or there are doubts about the validity of that documentation.

Doubtful

Assets must be classified no higher than Doubtful if any of the following deficiencies of the obligor is
present: permanent overdrawn; location in an industry with poor aggregate earnings or loss of
markets; serious competitive problems; failure of key products; operational losses; illiquidity, including
the necessity to sell assets to meet operating expenses; cash flow less than required interest payments;
very poor management; non-cooperative or hostile management; serious doubts of the integrity of
management; doubts about true ownership; complete absence of faith in financial statements.
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Bad/Loss

Assets must be classified no higher than Bad/Loss if any of the following deficiencies of the obligor are
present: the obligor seeks new loans to finance operational losses; location in an industry that is
disappearing; location in the bottom quartile of its industry in terms of profitability; technological
obsolescence; very high losses; asset sales at a loss to meet operational expenses; cash flow less
than production costs; no repayment source except liquidation; presence of money laundering, fraud,
embezzlement, or other criminal activity; no further support by owners.

Improvement in Classification:

From time to time, in the judgment of the bank, the condition of a loan may improve and it may be
justified to move it to a more favorable classification category. The decision to move a loan to a more
favorable classification category must be accompanied by analysis showing that there has been
improvement in the payment performance of the loan and/or in the financial condition of the
borrower. The decision to move a loan from Bad/Loss to Doubtful or Substandard, or from Doubtful to
Substandard, may, with appropriate justification, be taken by the Chief Credit Officer, with the
concurrence of the Chief Financial Officer. The decision to move a loan from Substandard, Doubtful, or
Bad/Loss to Special Mention Account or to declassify it completely must be taken by the Board of
Directors, with appropriate justification presented by the branch manager who originated the loan in
question and the Managing Director.

A bank may request the concerned Department of Banking Inspection of Bangladesh Bank to review
the classification of any loan for which there is a disagreement on classification that is not resolved
during the on-site inspection. Bangladesh Bank will respond to the bank within 15 days of receiving
such request. However, in any case where there is a lingering disagreement between the classification
determined by bank management and the classification determined by Bangladesh Bank, the
judgment of Bangladesh Bank will prevail. Any loan classified during Bangladesh Bank’s on-site
inspection on the basis of qualitative judgement cannot be declassified without the consent of
Bangladesh Bank.

IAmMm=-UP>IN

7.1.3. Accounting of the Interest of Classified Loans:

If any loan or advance is classified as 'Sub-standard' and 'Doubtful’, interest accrued on such loan will
be credited to Interest Suspense Account, instead of crediting the same to Income Account. In case of
rescheduled loans, the unrealised interest, if any, will be credited to Interest Suspense Account,
instead of crediting the same to Income Account.

As soon as any loan or advance is classified as '‘Bad/Loss', charging of interest in the same account will
cease. In case of filing a law-suit for recovery of such loan, interest for the period till filing of the suit can
be charged in the loan account in order to file the same for the amount of principal plus interest. But
interest thus charged in the loan account has to be preserved in the 'Interest Suspense' account. If any
interest is charged on any 'Bad/Loss' account for any other special reason, the same will be preserved
in the 'Interest Suspense' account. If classified loan or part of it is recovered i.e., real deposit is effected
in the loan account, first the interest charged and accrued but not charged is to be recovered from the
said deposit and the principal to be adjusted afterwards.

7.1.4 Maintenance of Provision:

General Provision: Banks will be required to maintain General Provision in the following way:

" @ 0.25% against all unclassified loans of Small and Medium Enterprise (SME) as defined by the
SME & Special Programs Department of Bangladesh Bank from time to time and @ 1% against
all unclassified loans (other than loans under Consumer Financing, Loans to Brokerage House,
Merchant Banks, Stock dealers etc., Special Mention Account as well as SME Financing.)

@ 5% on the unclassified amount for Consumer Financing whereas it has to be maintained @
2% on the unclassified amount for (i) Housing Finance and (ii) Loans for Professionals to set up
business under Consumer Financing Scheme.
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= @ 2% on the unclassified amount for Loans to Brokerage House, Merchant Banks, Stock
dealers, etc.

" @ 5% onthe outstanding amount of loans kept in the 'Special Mention Account'.

»  @1% on the off-balance sheet exposures. (Provision will be on the total exposure and amount
of cash margin or value of eligible collateral will not be deducted while computing Off-balance
sheet exposure.)

Specific Provision: Banks will maintain provision at the following rates in respect of classified
Continuous, Demand and Fixed Term Loans:

Sub-standard:20%
Doubtful:50%
'‘Bad/Loss": 100%
Provision for Short-term Agricultural and Micro-Credits:

= All credits except 'Bad/Loss' (i.e. 'Doubtful’, 'Sub-standard’, irregular and regular credit
accounts): 5%

'Bad/Loss’: 100%

7.1.5. Base for Provision:

For eligible collaterals of the following types, provision will be maintained at the stated rates in Para 4
on the outstanding balance of the classified loans less the amount of Interest Suspense and the value
of eligible collateral:

* Deposit with the same bank under lien against the loan,
»  Government bond/savings certificate under lien,
= Guarantee given by Government or Bangladesh Bank.

For all other eligible collaterals, the provision will be maintained at the stated rates in Para 4 on
the balance calculated as the greater of the following two amounts:

* outstanding balance of the classified loan less the amount of Interest Suspense and the
value of eligible collateral; and

»  15% of the outstanding balance of the loan.

However, the base for provision shall be further reviewed towards closer convergence with
international best practice standards.

7.1.6. Eligible Collateral:

In the definition of 'Eligible Collateral' as mentioned in the above paragraph the following collateral
will be included as eligible collateral in determining base for provision:

-100% of deposit under lien against the loan

-100% of the value of government bond/savings certificate under lien

-100% of the value of guarantee given by Government or Bangladesh Bank

-100% of the market value of gold or gold ornaments pledged with the bank.

50% of the market value of easily marketable commodities kept under control of the bank

Maximum 50% of the market value of land and building mortgaged with the bank 50% of the average
market value for last 06 months or 50% of the face value, whichever is less, of the shares traded in stock
exchange

m Corporate Laws and Practice ICAB 2024



Determination of Market Value of Eligible Collateral:

In determining market value of easily marketable commodities, land and building, banks are advised to
follow the instructions mentioned below:

» Easily marketable goods will mean pledged, easily encashable/ saleable goods that remain
under full control of the bank. However, while the concerned bank branch official will
conduct periodic inspection to verify as to whether requirements have been met such as the
suitability of goods for use, expiry period, appropriateness of documentary evidences, and
up to date insurance cover, the same will have to be assessed by the professional assessor
from time to time.

» Forland and building, banks will have to ensure whether title documents are in order and
concerned land and building will have to be valued by the professional valuation firm along
with completion of proper documentation in favor of the bank. In the absence of a
professional valuation firm, a certificate in favor of such valuation will have to be collected
from a specialised engineer. Nevertheless, temporary houses including tin-shed structure
shall not be shown as building.

* |n order to facilitate the on-site inspection by Bangladesh Bank’s Department of Banking
Inspection, banks are also advised to maintain a complete statement of eligible collateral
on a separate sheet in the concerned loan file. Information such as a description of eligible
collateral, their assessment by a recognised firm, marketability of the commodity, control of
the bank, and reasons for considering eligible collateral etc. will have to be included in that
sheet.
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7.2. BRPD Circular No. 15 incorporating changes by BRPD Circular No. 06: Loan Rescheduling:

Bangladesh Bank recognises that in some cases, a legitimate banking practice may allow for the
renewal of a continuous loan or line of credit. Occasionally, even a term loan is renewed or extended
under unfortunate circumstances that are beyond the control of the borrower and do not signify that
the borrower's willingness or ability to repay has deteriorated the loan. However, Bangladesh Bank is
concerned that rescheduling (also known as “prolongation” or ever greening”) may sometimes result
in an overstatement of capital, when loans that have a low probability of repayment are carried at full
value on banks' balance sheets. Bangladesh Bank is hereby issuing this circular in order to
communicate its policy stance that rescheduling should be done only in limited circumstances and
under restrictions.

7.2.1. Guidelines for considering application for loan rescheduling:

Banks shall comply with the following instructions while considering application for loan rescheduling
of non-performing loan (loans classified as Sub-standard, Doubtful and Bad/Loss):

* The bank must have a policy approved by its Board of Directors in place that defines the
circumstances and conditions under which a loan may be rescheduled, consistent with this
circular. These conditions may be stricter than those contained in this circular and cannot be
lenient in any case. The policy must include controls to avoid the routine rescheduling and
repeat rescheduling of loans in those cases where borrowers are experiencing financial
difficulty or there is doubt that the full amount of the loan will be recovered. In particular,
the policy should place strict limits, or even prohibit, rescheduling of loans to business
enterprises in unproductive sectors, or unprofitable business enterprises in productive
sectors. If exceptions are made for certain sectors/business enterprises that do not meet
the above guidelines, those sectors/business enterprises should be identified in the policy
and a justification for rescheduling should be given.

*» When a borrower asks for rescheduling of loan, the bank shall meticulously examine the
causes as to why the loan has become non-performing. If it is detected from such review
that the borrower has diverted funds elsewhere or the borrower is a habitual loan defaulter,
the bank shall not consider the application for loan rescheduling and shall take/continue all
legal steps for recovery of the loans.
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» |f a borrower while applying for rescheduling, pays the required down payment in cash at a
time, the bank must address the application within 03 (three) months upon receipt. If the
borrower gives any cheque, pay order or any other instrument against down payment, the
bank must ensure encashment of such instrument before processing of the
rescheduling case. Any previous payment from time to time shall not be treated as a down
payment.

»  Banks while considering loan rescheduling, must consider overall repayment capability of
the borrower taking into account the borrower's liability position with other banks and
financial institutions.

= Banks shall review the borrower's cash flow statement, audited balance sheet, income
statement and other financial statements in order to ensure whether the borrower would
be able to repay the rescheduled installments/existing liability or not.

» |f required, bank officers shall conduct spotinspections of the borrower's
company/business place to ensure that the concerned company/business enterprise would
be able to generate a surplus to repay the liability of rescheduling. Banks shall preserve
such reports in their branches for Bangladesh Bank’s inspection.

» |f a bankis satisfied after due diligence as mentioned above that the borrower will be able
to repay, the loan may be rescheduled. Otherwise, bank shall take all legal steps to realise
the loan and make necessary provision.

»  Rescheduling of any loan must be justified in written statement by the bank's Credit
Committee. The statement must give reasons why the rescheduling is beneficial to the long
run profitability and capital adequacy of the bank, including the factors that cause the Credit
Committee to believe that the loan will ultimately be repaid in full. The statement must also
explain the impact of this rescheduling on the bank’s liquidity position and the needs of
other customers.

7.2.2. Time limit for rescheduling:

The rescheduling shall be for a minimum reasonable period of time. Time limit for rescheduling of
different categories of loans will be as follows:

(Note: These time limits are absolute maximums only, and banks are encouraged to establish shorter
time limits in their internal policies. Each loan that is being considered for rescheduling should be
evaluated on its own merits and not automatically rescheduled for the maximum time period or
rescheduled for the maximum number of three (03) times.)

* Time limit for rescheduling Continuous Loan: The loan accountin which transactions may
be made within certain limit and have an expiry date for full adjustment will be treated as
Continuous Loan:
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First Rescheduling

Maximum 18 (eighteen)
months from the date of
rescheduling

Maximum 12 (twelve)
months from the date of
rescheduling

Maximum 12 (twelve)
months from the date of
rescheduling

Second Rescheduling

Maximum 12 (twelve)
months from the date of
rescheduling

Maximum 09 (nine)
months from the date of
rescheduling

Maximum 09 (nine)
months from the date of
rescheduling

Third Rescheduling

Maximum 06 (six) months
from the date of
rescheduling

Maximum 06 (six) months
from the date of
rescheduling

Maximum 06 (six) months
from the date of
rescheduling

Conditions: During the rescheduled period all required principal and interest payments must be
made. Rescheduled amount should be repaid in monthly installments. If the amount of defaulted
installments is equal to the amount of 3(monthly) installments, the loan will be classified as Bad/Loss.

= Time limit for rescheduling Demand Loan: The loan which becomes repayable on
demand by the bank is treated as Demand Loan. If any contingent or any other liabilities are
turned to forced loan (i.e. without any prior approval as regular loan) those too will be
treated as Demand Loans

First Rescheduling

Maximum 12 (twelve)
months from the date of
rescheduling

Maximum 09 (nine)
months from the date of
rescheduling

Maximum 09 (nine)
months from the date of
rescheduling

Second Rescheduling

Maximum 09 (nine)
months from the date of
rescheduling

Maximum 06 (six) months
from the date of
rescheduling

Maximum 06 (six) months
from the date of
rescheduling

Third Rescheduling

Maximum 06 (six) months
from the date of
rescheduling

Maximum 06 (six) months
from the date of
rescheduling

Maximum 06 (six) months
from the date of
rescheduling

Conditions: During the rescheduled period all required principal and interest payments must be
made. Rescheduled amount should be repaid in monthly installments. If the amount of defaulted
installments is equal to the amount of 3(monthly) installments, the loan will be classified as Bad/Loss.

* Time limit for rescheduling Fixed Term Loan: The loan which is repayable within a
specified time period under a prescribed repayment schedule is treated as Term Loan
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First Rescheduling

Maximum 36 (thirty six)
months

Maximum 24 (twenty
four) months

Maximum 24 (twenty
four) months

Second Rescheduling

Maximum 24 (twenty
four) months

Maximum 18 (eighteen)
months

Maximum 18 (eighteen)
months

Third Rescheduling

Maximum 12 (twelve)
months

Maximum 12 (twelve)
months

Maximum 12 (twelve)
months

Conditions: During the rescheduled period all required principal and interest payments must be
made. Rescheduled amount should be repaid in monthly/quarterly installments. If the amount of
defaulted installments is equal to the amount of 6 monthly or 2 quarterly installments, the loan will be
classified as Bad/Loss.”

Time limit for rescheduling for Short-term Agricultural and Micro-Credit

Repayment time limit for rescheduling should not exceed 2 (two) years from
the date of rescheduling

First Rescheduling

Second Rescheduling ~ [Maximum 1(one) year from the date of rescheduling

Maximum 6(six) months from the date of rescheduling

Third Rescheduling

» |f the loan becomes default after third rescheduling, the borrower will be treated as a
habitual loan defaulter and the bank shall not consider for further loan rescheduling.

» Approval of loan rescheduling cannot be made below the level at which it was originally
sanctioned. A detailed appraisal report including implications of such loan rescheduling on
the income and other areas of the bank must be placed to the approving authority at the
time of placing the rescheduling proposal.

7.2.3. Down payment of term loans:

» Application for first time rescheduling will be taken into consideration upon receiving cash
payment of at least 15% of the overdue installments or 10% of the total outstanding amount
of loan, whichever is less;

»  Application for second time rescheduling will be considered upon receiving cash payment
of minimum 30% of the overdue installments or 20% of the total outstanding amount of
loan, whichever is less.

= Application for rescheduling third time will be considered upon receiving cash payment of
minimum 50% of the overdue installments or 30% of the total outstanding amount of loan,
whichever is less.

*  The rate of down payments for Short-term Agricultural and Micro-Credit will be same as
above.

Explanation: If any loan is rescheduled for one time before issuance of this circular, the conditions set
forth in this circular for second time rescheduling of such loans shall be applicable. Likewise, the terms
for third time rescheduling as per this circular for rescheduling of any loan, which has already been
rescheduled twice or more shall be applicable

188 Corporate Laws and Practice ICAB 2024



7.2.4. Down payment of demand and continuous loan:

» |fa Demand or Continuous Loan is converted into a Term loan, first rescheduling may take
place against down payment on the basis of loan amount in the following manner.

Amount of Overdue Loan Rate of Down payment
Up to Tk.1.00 (one) crore 15%
Above Tk.1.00(one) crore and up to Tk.5.00 10%
(five) crore (but not less than Tk.15.00 lac)
Above Tk. 5.00(five) crore 5%
(but not less than Tk.50.00 lac)

Application for rescheduling will be taken into consideration only after the amount for the down
payment is paid in cash as narrated in 01(c).

* [fany Continuous or Demand Loan is rescheduled for the second time (first time after being
converted partly or wholly into Term Loan) and the repayment installments are fixed, the
application for rescheduling of such loans shall be considered upon receiving cash
payment of minimum 30% of the overdue installments or 20% of the total outstanding
amount of loan, whichever is less. Similarly, for third rescheduling (second time after being
converted partly or wholly into Term Loan) minimum 50% of the overdue installments or
30% of the total outstanding amount of loan, whichever is less, shall have to be repaid in
cash.
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7.2.5. Classification and interest suspense of rescheduled loans:

Rescheduled loans may be putinto any category of classification by the bank considering the existing
financial soundness and repayment capacity of the borrower, subject to the accumulated amount in
interest suspense account not being taken into income account, unless actually realised. Upon
classification, applicable provisions have to be maintained, according to the Master Circular: Loan
Classification and Provisioning (BRPD Circular No. 14/2012). These classifications will be reviewed by
Bangladesh Bank inspectors. However, regardless of the classification category into which the loan is
placed by the bank, a rescheduled loan will not be considered a "defaulted loan," and the borrower
will not be considered a "defaulted borrower" as these terms are understood in the context of section
27KaKa(3) [read with section 5(GaGa)] of the Banking Companies Act, 1991, unless such loan has not
been repaid after reaching the maximum number of allowable rescheduling. Interest accrued on
rescheduled loans will be subject to the accounting treatment that is appropriate for the classification
category of the loan, in line with the Master Circular: Loan Classification and Provisioning (BRPD
Circular No. 14/2012) just as if the loan had not been rescheduled.

7.2.6. New loan facility after rescheduling:

* The borrower whose credit facility has been rescheduled may avail a new loan facility or
enhance existing credit facility subject to fulfillment of the following conditions: -

* The borrower must pay at least 15% of the “Outstanding Balance” (outstanding amount
after excluding the down payment on rescheduling) to avail any further credit facility from
the rescheduling bank. ii. In case of borrowing from other banks, the same rule will be
applicable, i.e. the borrower must pay at least 15% of the “Outstanding Balance”
(outstanding amount after excluding the down payment on rescheduling), then, will be
allowed to take regular facility from other banks subject to the submission of No Objection
Certificate (NOC) from the rescheduling bank or financial institution.
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» Exporters may be granted further credit facility (after being identified as not-a-willful
defaulter), if required, subject to settling at least 7.5% of the “Outstanding Balance”
(outstanding amount after excluding the down payment on rescheduling). They will be
allowed to take the regular facility from other Banks subject to the submission of a NOC
from the rescheduling bank or financial institution.

* Prior approval of Bangladesh Bank shall have to be obtained if the loan is related to the
director of any bank.

* Information on such rescheduled loan accounts shall be reported to the Credit Information
Bureau (CIB) of Bangladesh Bank.

* While reporting to the CIB, the rescheduled loans/advances should be shown as RS-1 for
first time rescheduling, RS-2 for second time rescheduling and RS-3 for third time
rescheduling. If rescheduling facility is availed through interest waiver, reporting should be
RSIW-1 for first time rescheduling, RSIW-2 for second time rescheduling and RSIW-3 for
third time rescheduling.

= Number of rescheduling should be mentioned in the sanction letter as well as in the date
column of sanction/last renewal/rescheduling in the basic CL form as RS-1/RS-2/RS3 or
RSIW- 1/RSIW-2/RSIW-3.

7.2.7. Special conditions for loan rescheduling

» |faloan account of an export-oriented garments industry or knit garments factory becomes
adversely classified due to stock lot, the loan may be rescheduled without the required
down payment. However, the sales/export proceeds from the stock lot must be used to
repay the loan. If any such loan account remains unadjusted even after repaying the loan
with sales/export proceeds of the stock lot, the loan may be rescheduled without the
required down payment based on recovery probability and banker-customer relationship.
The above mentioned facilities will not be applicable to forced loan, project loan or term
loan in this sector. Only such forced loans, which are backed up with stock lot may avail
such facilities. After rescheduling, new loan facility or loan expansion application will be
considered only after paying at least 7.5% of the “Outstanding Balance”. New loan facility
from other banks is subject to the obtaining of NOC from the rescheduling bank. b) If a loan
account of fertiliser importers becomes adversely classified due to delay in government
subsidy receipts and payment of subsidy bill, the loan may be rescheduled without the
required down payment. However, the receivable government subsidy must be used to
repay the loan. If any such loan account remained unadjusted even after repaying the loan
with a government subsidy, the loan may be rescheduled without the required down
payment on the basis of recovery probability and banker-customer relationship.

» Forrescheduling as above no prior approval of Bangladesh Bank will be required; unless
there is a requirement from Bangladesh Bank in the context of large loan or related to the
director of the bank.

7.2.8. Restriction on extending the term to maturity of a term loan:

The term to maturity of a term loan may be extended subject to the following conditions and
restrictions:

* Theloan must be performing (Unclassified: Standard or SMA)
* The decision should be made at the level where the loan was originally sanctioned

*  The maturity date may be extended by a period of time not exceeding 25% of the current
remaining time to maturity
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7.3 DOS Circular No.-01 dated Date:19/01/2014: Cash Reserve Ratio (CRR) and Statutory
Liquidity Ratio (SLR)

All scheduled banks in Bangladesh have to maintain Cash Reserve Ratio (CRR) and Statutory Liquidity
Ratio (SLR) in Compliance with the instructions given in clause (1) of Article 36 of Bangladesh Bank
Order, 1972 (as amended 2003) and clause (1) of section 33 of Bank Company Act, 1991 (Amended
2013)" respectively. Pursuant to the recent amendment of section 33 of ' Bank Company Act, 1991, and
in order to facilitate the maintenance of CRR and SLR by the scheduled banks, and to clarify some
related topics the following instructions are being issued.

7.3.1. (a) Cash Reserve Ratio (CRR):

Every scheduled bank has to maintain a balance in cash with BB the amount of which shall not be less
than such portion of its total demand and time liabilities as prescribed by BB from time to time, by
notification in the official Gazette.

" may also prescribe the procedure of maintenance of cash reserve pursuant to its monetary
policy objectives.

At present, the required CRR is 5.5 % on bi-weekly average basis of the average total demand and
time liabilities (ATDTL) with a provision of minimum 5% on daily basis of the same ATDTL. Banks are
advised to follow the circular issued by Monetary Policy Department of BB in this regard.

(b) Components of Cash Reserve:

At present, banks are allowed to maintain cash reserve with local currency (Taka) only. The day end
balances of the Taka current accounts maintained with different offices of BB will be aggregated to
compute the maintained cash reserve of the day.
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The balance so maintained shall be un-encumbered in all aspect. The encumbered (lien against
discounting facility, etc. and capital lien in case of foreign banks) portion of the balance will be
deducted while computing both the maintained amount and excess of cash reserve.

7.3.2. (a) Statutory Liquidity Ratio (SLR):

Every scheduled bank has to maintain assets in cash or gold or in the form of un-encumbered
approved securities the market value of which shall not be less than such portion of its total demand
and time liabilities as prescribed by BB from time to time.

may also prescribe the procedure of determination of assets and liabilities and percentages of
maintainable assets in different classes.

At present, the required SLR is 18.5% daily for conventional banks and 10.5% daily for Islamic Shariah
based banks and Islamic Shariah based banking of conventional banks of their average total demand
and time liabilities. Banks are advised to follow the circular issued by Monetary Policy Department of
BB from time to time in this regard.

(b) (i) Components eligible for calculation of Statutory Liquidity Reserve:

The eligible components for maintaining Statutory Liquidity Reserve are cash in tills (both local and
foreign currency), gold, daily excess reserve (excess of Cash Reserve) maintained with BB, balance
maintained with the agent bank of BB and un-encumbered approved securities as defined in section 5
clause 'ka’ of Bank Company Act, 1991 (Amended 2013), credit balance in Foreign Currency Clearing
Account maintained with BB.

Daily excess of Cash Reserve (if any) will be calculated using the following formula:

Daily excess of Cash Reserve = (Day-end balance of un-encumbered cash maintained in Taka
current accounts with BB - Required cash reserve on Bi-weekly average basis).
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Guidelines for use of Foreign Currency from Foreign Currency Clearing Account for SLR purpose:

Banks may use foreign currency from Foreign Currency Clearing Account maintained with BB for SLR
purpose as long as there is credit balance in the account. However, no interest will be paid on the used
portion of foreign currency. Forex Reserve and Treasury Management Department (FRTMD) of BB will
credit interest on the balance held in the account as usual. After getting the certification from
Department of Off-site supervision (DOS) regarding the actual amount of foreign currency used for
SLR purpose, FRTMD will adjust (if required) the interest amount.

Banks should take utmost care while reporting the use of foreign currency in DB-5fc statement as any
misreporting regarding the amount of foreign currency used for SLR purpose will attract a penalty
two times of the amount of interest already credited for the misreported amount along with reversal of
the interest credited.

7.3.3. Computation of Demand and Time Liabilities:

For the purpose of maintenance of CRR and SLR, demand and time liabilities should include all on-
balance sheet liabilities excluding the items listed below:

* Paid up capital and reserves;

= | oans taken from BB;

= CreditBalance in Profit and Loss account;

= |nter-bank items;

* Repo, Special Repo and any kind of Liquidity Support taken from BB.

A list of components, (which are not limited to) is attached with this circular (Annex-1). Banks are
advised to approach BB for any doubt in reckoning a particular liability as demand or time liability for
CRR and SLR computation.

7.3.4. Submission of Reports regarding maintenance of CRR and SLR:

Banks shall submit hard copies of the monthly statements of "Maintenance of CRR", DB-4(C), DB-4(l),
DB-5(C) and DB-5(1) along with the soft copies of others regarding monthly position of maintenance of
CRR and SLR in the newly prescribed formats (attached) to Department of Off-site Supervision (DOS)
within the 10th of the following month. The Reporting Formats attached with DOS Circular Letter
No0.05/2008 has been amended and the new formats will be effective from February 01, 2014. The soft
copies of the formats are available for collection from DOS.

7.3.5. Penalties:

»  Penal Interest (Bank Rate plus 5%) and Penalty will be charged according to the instructions
of Bangladesh Bank Order, 1972 and DOS Circular No. 03/2010 for CRR related issues.

»  Penalty will be charged at the prevailing Special Repo Rate on the amount by which the SLR
falls short daily.

= Delay submission of statement regarding maintenance of CRR and all other statements
regarding maintenance of SLR will attract daily penalty as stated in clause (6) of Article 36 of
Bangladesh Bank Order, 1972 and clause (11) of section 109 of Bank Company Act, 1991
(Amended 2013) respectively.
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Self-test question:

1. Discuss the powers of the Bangladesh Bank to control advances by Banking Companies

2. Make a checklistidentifying special points in presentation financial statements of banking
company in line with BRPD circular and in compliance to international Accounting Standards.

3. Discuss the various bars imposed by Section 23 of the Bank Companies Act, 1991 on common
director.

4. Discuss the powers of the Bangladesh Bank for giving directions to other Banking Companies as
provided in Section 45 of the Bank Companies Act, 1991.

5. REA Bank Limited re-valued its properties on 31 December 2017 by a professional valuation
company. Land and buildings of the bank has been re-valued to Tk. 300 million from Tk. 10
million, historical cost of the land & building. The bank accounted for the revaluation surplus in
'‘Other Reserve Account'. The bank now wanted to issue bonus share against the other reserve.
Board of Directors of the company approved the financial statements and approved 25% bonus
share to be issued for 2017. State the legal provisions for declaring dividend of a banking
company with reference to the Company Act 1994 and Bank Companies Act 1991.

6.  What additional information is to be incorporated in the auditor's report of a banking company
under section 39 of the Bank Companies Act, 1991, in addition to the requirements of the
Companies Act, 19947
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7. Mention the circumstances when a bank company shall be deemed unable to pay its debts under
section 65(4) of the Bank Companies Act, 1991

8. Describe the circumstances under which Bangladesh Bank may apply for winding up of a bank.
Narrate the circumstances under which the Bangladesh Bank can dissolve the Board of Directors
of a banking company.

9. Mr. Qis the Managing Director of ABC Bank Limited and his position will be vacated on
01.08.2017 due to expiration of his contract as well as attaining at 65 years old. The Board of
Directors of the Bank has long cherished desires to appoint Mr. R- the existing Deputy Managing
Director of the Bank- as the next Managing Director of the Bank. Mr. R has been working as
Deputy Managing Director for the last 1 and a half years whereas as per Bangladesh Banks
requirements (BRPD Circular letter No: 17 dated: 27 October 2013 on the subject matter of Rules
and Regulations regarding appointment of Chief Executive Officer of a Bank), he needs to
continue in the position of immediate next to Managing Director, for a minimum period of 2 years
i.e. Mr. R has to continue as a Deputy Managing Director for minimum 2 years and accordingly he
will complete his 2 years service as Deputy Managing Director on 31.12.2017 and will be eligible
to act as a Managing Director w.e.f. 1.1.2018. To fill the gap, the Board of Directors in its 254th
meeting held on 25.07.2017 unanimously decided to appoint Mr. T-who is the most senior
Deputy Managing Director under contract service in ABC Bank Ltd, shall act as the Managing
Director of Current Charge by adopting the following resolution:

"RESOLVED THAT, the Board of Directors have unanimously decided to appoint Mr. T, Deputy
Managing Director, as the Managing Director (Current Charge) of ABC Bank Ltd. w.e.f. 1.8.2017 till
31.12.2017."

In practice, searching of a Managing Director is a really difficult job. This requires time and proper plan
to find a suitable Managing Director for a Commercial Bank. Itis mentioned here that due to mindsets
of the Board of Directors about Mr. R, the Bank neither searched for anyone as the next Managing
Director nor made any search committee. Chairman of the bank in a television interview said that
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“Currently there are a few potential Managing Directors in the market for commercial banks but we are
really happy and proud to announce that our bank is in the process to appoint a young and highly
performing Managing Director who had joined this bank as Probationary Officer and currently working
as Deputy Managing Director. Our Board of Directors unofficially agreed to retain Mr. R and
accordingly we are going to appoint him for the next 5 years as the Managing Director and CEO of the
banki.e. w.e.f. 01.01.2018 to 31.12.2022."

Required:
Comment and analyse the followings skeptically: 10
Resolutions of the 254th meeting of the Board of Directors of ABC Bank Ltd.

Whether Mr. T, the Managing Director-Current Charge will be eligible to sanction loan within the
approved financial discretionary power of a Managing Director or not?

Media statements of the Chairman.

A bank company starts its business only after getting license from Bangladesh Bank and operates
under Bank Companies Act, 1991, though it was initially registered as a Company with the Joint Stock
Registrar of Companies and Firms under Companies Act 1994. A Bank Company has to follow
Companies Act, 1994 as well as Banking Companies Act, 1991. If a bank company requires to alter its
memorandum, which of the acts is to be followed and why?
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Answer to Self-test:

Answer to self-test 1:

Section 29 of the Bank Companies Act provides the following powers to Bangladesh Bank for
regulating the advances of the bank companies:

»  Whenever the Bangladesh Bank is satisfied that it is necessary in the interest of the public to
do so it may formulate the policy related to advances to be adopted by the bank
companies in general or by any bank company in particular and when the policy has been
so determined, all bank companies or their bank company conceded as the case may be-
shall be bound to follow the policy as so determined.

»  Without prejudice of the power in general conferred by sub-section. (1), the Bangladesh
Bank may direct the bank companies either in general or any specialised bank - or special
class of bank companies in the following matters:

»  the credit ceilings to be followed'
* the minimum ratio of petty loans or other loans to the total advances to be followed:
» the motive for which advances may or may not be made;

»  the maximum limit of advances which may be given to any bank company or special
group of bank companies or a Person or community of persons
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» secured advance and ceiling of interest on advance'

= the rates of interest to be fixed on advances'

» |f any bank company is in default in complying with the direction referred in clause (a) and
(b) of sub-section (2), the bank company shall by order of the Bangladesh Bank be held to
be liable to deposit such amount as ma), be determined by it and the bank company shall
subject to the condition specified by that bank under compulsion to comply with the
direction. However, the Bangladesh Bank shall not direct the said Bank Company to deposit
an amount not higher than the amount of which the default has taken place'

* The amount deposited with the Bangladesh Bank under sub-section (3) or any Part thereof
may be remitted by it to the bank company conditionally or unconditionally by order in
black and white.

Answer to self-test 2:

The following detailed qualitative and quantitative disclosures are required in accordance with
Bangladesh Bank rules and regulations on capital adequacy under Basel Il issued through BRPD
Circular 24, 03 August,2010 {BRPD Circular No. 24: Risk Based Capital Adequacy (RBCA) for Banks
[Aug 03, 2010]}. The purposes of these requirements are to complement the Capital Adequacy
requirements and the Pillar ll- Supervisory review process. These disclosures are intendment for
market participants to assess Key information about the Banks’' exposure to various risks and to
provide a consistent and understandable disclosure framework as per regulatory requirement The
checklist identifying special points in presentation financial statements of banking company in line with
BRPD circular and in compliance to international Accounting Standards are as followings: -

* To maintain capital Adequacy ratio (CAR) at a minimum of 10% of Risk Weighted Assets;

* To adopt the standardised approach for credit risk forimplementing Basel Il, using national
direction for:

» adopting the credit rating agencies as external credit assessment institution (ECAI) for
claims on sovereigns and banks;

» adopting simple/comprehensive approach for Credit Risk Mitigation (CRM);
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» all unrated corporate exposures are risk weighted by assigning 125% of risk weight;

* To adoptstandardised approach for market risk and basic indicator approach for
operational risk;

»  Capital adequacy returns must be submitted to Bangladesh Bank on a quarterly basis;
* Performance and Rating of Banks:

Performance of the banking sector under CAMELS framework, which involves analysis, and evaluation
of the six crucial dimensions of banking operations, has been discussed in this chapter. The six
indicators used in the rating system are (i) Capital adequacy, (ii) Asset quality,

* Management soundness, (iv) Earnings, (v) Liquidity and (vi) Sensitivity to market risk. Basel Il
Implementation in Bangladesh:

To make the banks in Bangladesh more shock absorbent as well as to cope with international best
practices for risk management and, a sound and robust banking industry, Bangladesh Bank (BB), being
regulatory & supervisory authority, is moving to implement Basel Il from early of 2009. In this regard
BB is pursuing consultative approach to implement Basel Il in Bangladesh. Thus a National Steering
Committee, a Coordination Committee and Basel Il Implementation Cell are carrying out the required
activities. In the meantime, an Action-plan/ Roadmap has been published via BRPD circular no.
14/2007 on 30 December 2007.

Under standardised approach, Basel Il implementation requires the recognition of External Credit
Assessment Institutions (ECAIs). For this, a guideline on the same has been prepared. Two credit rating
agencies are operating in Bangladesh. They are registered with Securities and Exchange Commission
and required to be recognised by BB for Basel Il purpose. Recognition process of the rating agencies
is under process. Preparation of the guideline on revised risk based capital regulation in line with Basel
Il'is in progress.

Corporate Governance in Banks and Financial Institutions:

Corporate Governance is the system of internal controls and procedures used to define and protect
the rights and responsibilities of various stakeholders. In recent year, with the increase of failure of
large corporations due to poor corporate governance the issue comes to front and many organisations
pronounce the guidelines those are intended to protect the rights of various stakeholders and reduce
the conflict of interests among them. Banks and Financial Institutions (Fls) are "special" as they do not
only accept and deploy large amount of uncollateralised public funds in fiduciary capacity, but also
leverage such funds through credit creation. The depositors, particularly retail depositors, cannot
effectively protect themselves as they do not have adequate information, nor are they in a position to
coordinate with each other. Itis believed that there could be a contagion effect resulting from the
instability of one bank, which would affect a class of banks or even the entire financial system and the
economy. As one bank becomes unstable, there may be a heightened perception of risk among
depositors for the entire class of such banks, resulting in a run on the deposits and putting the entire
financial system in jeopardy. The crisis of an individual bank may cause to create problem for entire
financial system as well as the monetary management of the country. So, there should have clear and
defined duties and responsibilities for the Management and the Board that act as the fiduciary for
shareholders and the depositors. In view of the above, Bangladesh Bank is deploying continuous effort
by inserting appropriate provisions in the Banking Companies Act, 1991 and Financial Institutions Act,
1993, supplemented by prudential regulations/guidelines in line with international best practices. The
existing legal framework and significant current practices in particular cover the following aspects:

The Board of Directors:

Composition, Terms, Qualification etc.: The maximum number of the Directors of the Board of banks
and Financial Institutions (Fls) would be 13 and 11 respectively. Tenure of a Director of a bank would
be 3 years extendable to another one term i.e. a Director can continue his/her office for six years at a
stretch. A recess of one term is required after completion of six years as a Director. For Fls the tenure
of a Director is 3 years and is renewable. Not more than 10 percent of the shares of a bank will be held
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by the members of a family. Not more than two member of a family will become Director of a bank in
case of holding of more than 5 percent share of the Bank by that family and one member in case of
holding of up to 5 percent share. Maximum voting right of any shareholder is restricted to 5 percent of
total voting rights of all shareholders of the bank. On the other hand, maximum limit of holding shares
of an Fl by a single person/family/institution is 20 percent for domestic shareholders and 25 percent
for joint venture. To be appointed a Director of a Bank or Fl one requires to pass the 'fit and proper
test' criteria: s/he has to hold qualifying amount of shares and not to be a minor or undercharged
insolvent or mentally unsound with no record of criminal conviction or adverse judicial comment in any
civil or criminal proceeding, no record of penalisation by any authority for regulatory breach and, no
loan default. In addition, the Director of a Bank requires having at least ten years of business or
professional experience. No employee/executive, except CEO, would be appointed as the Director of
any Bank/Fl.

Appointment of Directors from Depositors:

For ensuring good governance in Banks, Banks are required to appoint 2 Directors from the
depositors who will be in addition to 13 (thirteen) directors mentioned in the sub-clause 15(6) of
Banking Companies Act, 1991. "Fit and proper test" criteria stated above, are applicable for
appointing Directors from depositors. In addition, such Director should be a depositor of the bank
company must at least have a bachelor degree from any recognised university, shall not be a director,
officer/staff or advisor of any bank company, financial institution, insurance company or stock
exchange, he, including his family members shall not hold more than 1% shares of the paid up capital
of the bank, shall not be a salaried staff of the bank, shall not be involved with any political party, shall
not be a loan/tax/bill defaulter.
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Removal of Directors and Vacation of Office: A Bank/Fl by extra ordinary resolution can remove any
Director. Failure to attend in the three consecutive Board meetings without approval of leave of
absence, become default of loan of any bank or Fl and failure to repay the entire defaulted loan within
two months of receiving the notice, submission of false declaration at the time of appointment and loss
of qualification will cause to vacate the office of a Director.

Responsibilities and Authorities of the Board of Directors:

Work-planning and Strategic Management: The Board shall determine the objectives and goals and
to this end shall chalk out strategies and work-plans on annual basis. The Board shall have its analytical
review incorporated in the Annual Report as regard the success/failure in achieving the business and
other targets as set out in its annual work-plan and shall apprise the shareholders of its
opinions/recommendations on future plans and strategies. It shall set the Key Performance Indicators
(KPIs) for the CEO and other senior executives and have it evaluated at times.

Lending and Risk Management: The policies, strategies, procedures etc. in respect of appraisal of
loan/investment proposal, sanctioning, disbursement, recovery, rescheduling and writing-off thereof
shall be made with the Board's approval under the purview of the existing laws, rules and regulations.
The Board shall specifically distribute the power of sanction of loan/investment and such distribution
should desirably be made among the CEO and his subordinate executives as much as possible. No
Director, however, shall interfere, directly or indirectly, into the process of loan approval. The Board
shall frame policies for risk management and get them complied with and shall monitor the
compliance thereof quarterly.

Internal Control Management: The Board shall be vigilant on the internal control system of the bank
and Financial Institutions in order to attain and maintain satisfactory qualitative standard of its
loan/investment portfolio. It shall review the reports submitted by its audit committee regarding
compliance of recommendations made in internal and external audit reports and the Bangladesh Bank
inspection reports.

Human Resources Management and Development: Policies relating to recruitment, promotion,
transfer, disciplinary and punitive measures, human resources development etc. and service rules shall
be framed and approved by the Board. The Chairman or the Directors shall in no way involve
themselves or interfere into or influence over any administrative affairs including recruitment,
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promotion, transfer and disciplinary measures as executed under the set service rules. No member of
the Board of Directors shall be included in the selection committees for recruitment and promotion to
different levels. Recruitment and promotion to the immediate two tiers below the CEO shall, however,
rest upon the Board. Such recruitment and promotion shall have to be carried out complying with the
service rules i.e., policies for recruitment and promotion.

Financial Management: The annual budget and the statutory financial statements shall finally be
prepared with the approval of the Board. It shall quarterly review/monitor the positions in respect of
bank's income, expenditure, liquidity, non-performing asset, capital base and adequacy, maintenance
of loan loss provision and steps taken for recovery of defaulted loans including legal measures. The
Board shall frame the policies and procedures for bank's purchase and procurement activities and
shall accordingly approve the distribution of power for making such expenditures. The maximum
possible delegation of such power shall rest on the CEO and his subordinates. Decisions on matters
relating to infrastructure development and purchase of land, building, vehicles etc. for the purpose of
bank's business shall, however, be adopted with the approval of the Board.

Formation of Supporting Committees: For decision on urgent matters an Executive Committee,
whatever name called, may be formed with the Directors. There shall be no committee or sub-
committee of the Board other than the Executive Committee and the audit committee. No Alternate
Director shall be included in these committees.

Appointment of CEO: The Board shall appoint a competent CEO, whatever name called, for the
Bank/FI with the approval of the Bangladesh Bank. The CEO for banking companies should be
appointed for tenure of at least 3 years.

Responsibilities of the Chairman of the Board of Directors: As the Chairman of the Board of
Directors (or Chairman of any Committee formed by the Board or any Director) does not personally
possess the jurisdiction to apply policymaking or executive authority, he shall not participate in or
interfere into the administrative or operational and routine affairs of the bank. The Chairman may
conduct on-site inspection of any bank-branch or financing activities under the purview of the
oversight responsibilities of the Board. He may call for any information relating to bank's operation or
ask for investigation into any such affairs; he may submit such information or investigation report to the
meeting of the Board or the Executive Committee and if deemed necessary, with the approval of the
Board, s/he shall effect necessary action thereon in accordance with the set rules through the CEO.
However, any complaint against the CEO shall have to be apprised to Bangladesh Bank through the
Board along with the statement of the CEQO.

Role of the Audit Committee: The Audit Committee of Board of Directors will assist the Board in
fulfilling its oversight responsibilities including implementation of the objectives, strategies and overall
business plans set by the Board for effective functioning of the bank. The Committee will review the
financial reporting process, the system of internal control and management of financial risks, the audit
process, and the bank's process for monitoring compliance with laws and regulations and its own code
of business conduct.

The Chief Executive Officer (CEO)

Appointment: To be appointed as chief executive of a banking company, an individual must possess
at least 15 years of banking experience with at least 2 years in the level next below the chief executive
and must meet the other stipulations mentioned above for Directors, except qualifying shares. The
minimum experience of the CEQO in the case of Fl is 12 years and experience of 2 years in the post of
next below the CEO is not required. Maximum age limit of CEO of Banks is 65 years.

Responsibilities: The CEO of the bank shall discharge the responsibilities and hold the authorities as
follows:

* Interms of the financial, business and administrative authorities vested upon him by the
Board, the CEO shall discharge his own responsibilities. S/he shall remain accountable for
achievement of financial and other business targets by means of business plan, efficient
implementation thereof and prudent administrative and financial management.
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* (b) The CEO shall ensure compliance of the Banking Companies Act, 1991 or Financial
Institutions Act, 1993 as the case may be and/or other relevant laws and regulations in
discharge of routine functions of the bank.

* The recruitment and promotion of all staff of the bank/F| except those in the two tiers
below him shall rest on the CEO. S/he shall act in such cases in accordance with the
approved service rules on the basis of the human resources policy and sanctioned strength
of employees as approved by the Board. The authority relating to transfer of and
disciplinary measures against the staff, shall rest on him, which S/he shall apply in
accordance with the approved service rules. Besides, under the purview of the human
resources policy as approved by the Board, he shall nominate officers for training etc.

Disclosure Requirements:

Banks/Fls are required to prepare their financial statements comprising of balance sheet, profit and
loss account, cash flow statement, statement of changes in equity, liquidity statement and other
explanatory notes in accordance with International Accounting Standard (IAS). Copies of financial
statements should be preserved in each of the bank branches, so that the customers of the bank may
readily use those on request. Besides, balance sheet should be affixed in a visible place of each bank
branch. The financial statements should be published in widely circulated one Bangla and one English
daily newspaper within one week of submission of the statements to Bangladesh Bank so that the
stakeholders of the bank including its depositors, shareholders and regulatory bodies can get
information about the bank easily. These should also be disclosed in the bank's website.

Other Issues:
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Lending to the Director of own bank/Fl is restricted up to 50 percent of the paid-up capital of such
Director. Banks are not allowed to appoint Consultants for routine works that can be performed by the
regular staff. The Consultants should have specific terms of references (ToR). No past Chairman,
Director, Adviser, Chief Executive would be appointed as the Consultant of the same bank. No
Consultant or Advisor shall participate in decision making process or exercise power regarding
the financial, administrative or operational and routine affairs of the bank. With the view to save the
interest of the Depositors, Banks are to appoint two Directors from the depositors who will be in
addition to 13 Directors from the shareholders. Issuance of comprehensive guideline on maintenance
of risk based capital in accordance with the Basel Il is under process which would strengthen long term
sustainability of banks.

Answer to self-test 3:

Bar on common directors [Section 23]: As contained in section 23 of the Bank Companies Act, 1991,
unless anything is contained in any memorandum ad articles of association of a company with the
permission of the Bangladesh Bank, no banking company, other than a new bank or specialised bank,
incorporated in Bangladesh Bank shall have as a director any person who is:

= Adirector of any other banking company or financial institution not engaged in banking
business:

» adirector ofinsurance company

* an external director, a legal adviser or adviser or otherwise engaged in any responsibility
of profit of the banking company

* an adviser of any other banking company.

= Adirector of companies which are entitled to exercise voting rights in excess of twenty
percent of the total voting rights of all the shareholders of the banking company. The above
provision shall however, not apply in the case of a director appointed by the government.

» |f a person, who is not entitled to be a director as per law, becomes director in any way, the
Bangladesh Bank may remove such person from the post of director. Such director shall
however, be given an opportunity to show cause before removal. All action against the said
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director shall be completed by the Bangladesh Bank with in a period not exceeding three
months from the date when the fact first came to the knowledge of the bank.

» |fimmediately before the commencement of this act anyone holding office as director of
banking company which among others are entitled to exercise voting rights in excess of
twenty percent of total voting rights of all the shareholders of banking company shall:

= either, resign his office as director of the banking company, or

»  choose such number of companies among themselves are not entitled of exercising
voting rights in excess of twenty percent of the total voting rights of all the shareholders.
Answer to self-test 4:

Powers of Bangladesh Bank to give Directions [Section 45]:
=  Where the Bangladesh Bank is satisfied that-
* inthe publicinterest; or
* infurtherance of monetary and banking policy; or

* to prevent the affairs of any banking company being conducted detrimental to the interest
to the depositors or prejudicial to the interest of the banking company; or

* To ensure the proper management of any banking company generally -

it is necessary to issue directions to banking companies or to any special banking company in
particular, it may time to time issue such directions as it seem fit and the banking companies or the
banking company as the case may be shall be bound to comply with such directions.

* The Bangladesh bank may on representation cause to it or of its own motion may cancel or
modify any decision taken under this section.

Answer to self-test 5:

Articles 96- 103 of 1994 deals dividend and reserve. According to Section 98 of the Schedule |
Regulations of the Companies Act no dividend shall be paid otherwise than out of profits of the year or
any other undistributed profits. In the above case REA Bank re-valued its building and land by a
professional valuation company and accounted for revaluation surplus in other Reserve Account.
According to the Companies Act 1994 and the Bank Companies Act 1991 the Board of Directors of
REA Bank Ltd cannot issue bonus share from the revaluation surplus. On the other hand, the re-
valuation done at the end of December 2017 and the decision to issue 25% bonus share to be issued
before the revaluation which is arbitrary in all cases.

Answer to self-test 6:
Incorporation of additional information in auditor's report:

In addition to the matters which under the aforesaid Act the auditor is required to state in his report, he
shall also state the following information:

» whether or not the financial statement shows a true picture of profit and loss for the period
covered by such audit;

* whether or not the financial statement has been prepared accurately in accordance with
general accounting procedures;

» whether or not the financial statement has been prepared in accordance with the provisions
of relevant existing laws or rules and the instructions issued by the Bangladesh Bank in
respect of acco

* whether or not adequate provision have been made for realisation of doubtful advances or
other doubtful accounts; whether or not the limit of repayment of advance or loan fixed by
the Bangladesh Bank from time to time is satisfactory or not;
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» whether or notfinancial statement has been prepared according to the standard prescribed
by Bangladesh Bank in consultation with the professional accountants of Bangladesh;

» whether or not the banking company has properly maintained and-consolidated all records
and accounts received from its branches;

» whether or not the information and explanations asked by the auditor has been found to be
satisfactory;

= any other matter which the auditor considers should be brought to the notice of the
shareholders of the banking company.

Answer to self-test 7:

Banking: company shall be deemed to be unable pay debts:

According-to section 65(4) of the-Bank Companies ct, 1991, without prejudice to the provisions of
section

242 of the Companies Act, 1994, a banking company shall be deemed to be unable to pay its debts
if:

1. it has refused to meet any lawful demand made at any of its offices or branches with in, two
working days; or

2. such demand is made at a place where there is an office and if Bangladesh Bank certifies that the
banking company is unable to pay its debts; or
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3. Bangladesh Bank certifies in writing that the banking company is unable to pay its debts.

Answer to self-test 8:

Application of Bangladesh Bank for winding u to Banking Company (Section 65) Bangladesh Bank may
apply for the winding up of a bank company under the following circumstances:

a. Asthe banking company-

* has failed to comply with the requirements of maintaining minimum capital reserve fund
under section 13 of Banking Companies Act, 1991; or

* has failed to comply the condition of issuance of license of section 31of Banking
Companies Act, 1991 become disentitled to carry on banking business in Bangladesh,
under section 31 of Banking Companies Act, 1991 or

* has been prohibited by the Bangladesh Bank from receiving fresh deposits; or

* has failed to comply with any requirement of Banking Companies Act, 1991 other than the
requirement laid down in section 13, and has continued such failure, after notice in writing
of such failure has been conveyed to it; or

* has continued any contravention of any provision of Banking Companies Act, 1991 after
Bangladesh Bank conveys the bank company issuing a written notice of such contravention;
or

b. ifthe Bangladesh Bank s in such opinion-

* compromise or arrangement approved by a court relating to bank company cannot be
implemented satisfactorily with or without modifications; or

» returns, statements or information that are furnished to Bangladesh Bank disclose that the
bank company is unable to pay its debts; or
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* the continuance of the bank company is prejudicial to the interest of its depositors. Power
of Bangladesh Bank to dissolve the Board of Directors (section 47): The Bangladesh Bank
may dissolve / supersede the Board of Directors of a banking company under the following
circumstances:

c.  Where the Bangladesh Bank is satisfied that-

e The activities of the board of directors, by whatever name called, of a banking company is
oris likely to be detrimental to the interest of the banking company or its depositors or
otherwise undesirable;

e If the benefit of public or preventing the affairs of a bank company detrimental to the
benefit of its depositors or ensuing the proper management of the bank company it has
become necessary to dissolve the Board of Directors.

Answer to self-test 9:

* According to the sub-section 1 of section 15A of Banking Companies 1991, the office of the
chief executive officer of any banking company shall not remain vacant for more than three
months successively. According to the sub-section 2, if the office of the chief executive
officer of a banking company has not been filled within 3 months, the Bangladesh Bank may
appoint an administrator for discharging the functions of the chief executive officer of the
said company and the said company shall bear the expenditures caused through his wages
and other conveniences.

Here, the Board of Directors of ABC Ltd. has done a contravention of the section 15A of
Banking Companies Act 1991.They have to cancel the Board resolution by taking another
resolution where Mr. T shall be acting as Managing Director Current Charge till 30.10.2017
and by this time a suitable Managing Director to be mandatorily appointed w.e.f.
1.11.2017. Otherwise Bangladesh Bank shall appoint an administrator.

* According to the sub-section 1 of section 15A of Banking Companies 1991,
notwithstanding anything contained in this Act or any other law in force, the person
temporarily discharging the functions of the vacant office of the chief executive officer,
whatever be the name of the office, of any banking company shall be responsible for
the discharge of the general functions of the chief executive officer of the banking
company concerned. So, the Managing Director (Current Charge) can continue the
operation as usual and is eligible to sanction loans and advances within the financial
discretionary power of a Managing Director.

» According to the para 5 of BRPD Circular Letter No: 17 dated: 27 October 2013 on the
subject matter of Rules and Regulations regarding appointment of Chief Executive Officer
of a Bank, a Managing Director shall be appointed for a term maximum 3 years only subject
to re-appointment for an another term of 3 years. So Mr. R cannot be appointed for 5 years
in one term. Moreover, the bank is in a situation that it has to mandatorily appoint a
Managing Director on or before 1.11.2017 being Mr. T hardly can continue as a Managing
Director till 30.10.2017 and Mr. Ris disqualified falling in a time gap restriction for a period
of 2 months on that day. This is complex situation for the bank. However, Board may go to
hard side and allow the Bangladesh Bank to take action by appointing administrator for the
bank and later on may appeal to Bangladesh Bank for shaping things up. But, obviously,
this is too risky for the bank.

Answer to self-test 10:

Both the Acts will be applicable. Section 12 of Companies Act 1991 and section 117 of Banking
Companies Act will be applied in case of alteration of Memorandum of a bank company. Before
altering the articles of association, written permission from Bangladesh Bank is mandatory. According
to section 117 of Banking Companies Act 1991, notwithstanding anything contained in the Companies
Act, no application for the alteration of the Memorandum of a bank shall be maintainable unless
Bangladesh Bank certifies that there is no objection to such alteration.
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Answer to Interactive Question Answer to Interactive Question 1:

As per section 13 of the Bank Companies Act 1991 together with BRPD circular, the minimum
capital requirement of a Bank is BDT 4,000 million or 10% Risk Weighted Asset, whichever is
higher. Here we found the following statement regarding capital of CD Bank Ltd;

Figure in BDT

million
Capital Maintained 7,130
Total requirement of Capital based on 10% Risk Weighted Assets 6,920
Therefore, Capital Excess 210

| have found that the bank would be able to release up-to BDT 210 million only from its total
capital beyond which it cannot go. Cash dividend will reduce the capital whereas bonus
dividend will have no impact in the total capital structure. So, | would suggest the board to
allow 5% i.e. BD 200 million cash dividend and 15% stock dividend. After execution, the
capital of the bank will be revised as:

o

Figure in BDT H

million é

Paid up-capital 4600 T

Statutory Reserve 1830 E
Retained Earnings 25
1% Provision of Loans & Advances 475
Revised total capital 6930
Required Capital (10% RWA) (6920)
Excess Capital 10

As per section 13 of Bank Companies Act 1991 together with BRPD circular, the minimum capital
requirement of a Bank is BDT 4000 million or 10% Risk Weighted Asset, whichever is higher. Here |
have found the following statement regarding capital of CD Bank Ltd;

Fig in BDT
million
Total requirement of Capital based on 10% 7,350
Risk Weighted Assets Capital Maintained 7,130
Therefore, Capital Shortfall 220

As per section 22 of Bank Companies Act 1991, no bank companies except specialised banks are
entitled to pay dividend on their shares if the company failed to reserve the capital as per section 13 as
mentioned above. So, CD Bank Ltd. has a capital shortfall of BDT 220 million. So it cannot declare any
dividend.

As per sub-section (7) of sec-13, if Bangladesh Bank is of such a decision, that any bank has failed to
reserve capital as per the required sum, rate or procedure stipulated in sub-section (1), then it may
direct orders to the concerned bank company intimating to minimise the gap within maximum one
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year and in the event of continuation of such offence after the expiration of such a prescribed deadline,
it may take any or all of the punishable measures of the following against the bank companies.

* Proscription to collect deposits within the particular BDT (1663.75-200) million

term or before the realisation of such deficit; 763.75 million.

* Proscription to collect new credit and advance within the particular term or until the
minimisation of the parallel deficit.

* Forthe failure aforesaid, imposition of fine from minimum twenty lac taka to maximum one
crore taka and in the event such an infringement is continued, imposition of maximum fifty
thousand taka for every day after the first day of infringement aforesaid; and

* Implication of other punishment or preventive measures under bank Companies Act 1991.

* As per section 26 KA of Bank Companies Act 1991, a bank is eligible to invest in the capital
market equivalent to 25% of its total shareholders’ equity. Total shareholders’ equity shall
include paid up capital, statutory reserve, share premium & retained earnings.

Therefore, total shareholders' equity of CD bank limited is

Fig in BDT
million
Paid up-capital 4,000
Statutory Reserve 1,830
Share Premium 0
Retained Earnings 825
Total capital 6,655

So, maximum investment limit _ BDT 6,655 %x25% =BDT 1,663.75 million.

Currentinvestment = BDT 9200 million

Therefore, maximum additional investment amount

As per sub-section (Kha) of sec (26), a bank has the maximum limit to invest/hold in any shares &
securities of a company equivalent to its 10% of collected capital. Here, the paid up capital of CSD Ltd.
is BDT 500 million. So, CD Bank Ltd. can hardly investment in the shares & securities of CSD Ltd up-to
BDT 500 million (BDT 5000 x10%) only.

Answer to Interactive Question 2:

According to Section 17(1) of the Bank Company Act, 1991, the office of director Mr. X (director of CB
Bank Ltd.) will stand vacated since he has failed to pay the amount due from him on account of the
guarantee given by him to JB Bank Ltd.

As per Section 17(5) to (8) of the Bank Company Act, 1991 where the post of director falls vacant under
Section 17 as above, the amount due to the concerned banking company or the financial institution
shall be realised by adjusting the share value of the director of the post fallen vacant and the amount
which still remains due after such adjustment shall be deemed to be public demand and be
recoverable under the Public Demands (Ben. Act Il of 1913) Recovery Act.

Where the post of a director of a banking company or financial institution falls vacant under Section 17
as above, the person who was the director against the vacant post shall not be eligible to be director
of the said banking company or financial institution or any other banking company or financial
institution within a period of one year from the date of full payment of the dues to the concerned
banking company or financial institution.

m Corporate Laws and Practice ICAB 2024



If the director of any bank company under Section 17 (1) of the BCA 1991 receives any notice, he will
not be entitled to transfer all the shares holding on his possession by the name in the bank he/she
used-to serve save as otherwise entire dues of the concerned banks and financial institutions are paid.
No questions can be raised in any other courts other than courts having jurisdiction under Section 3 of
the Companies Act, (Act 18 of 1994) regarding any proceedings, order or decision under Section 17 of
the BCA 1991.

Answer to Interactive Question 3:
PAYMENT OF DIVIDEND BY BANK COMPANIES

(BRPD Circular Letter No. 18 dated October 20, 2002.)

In terms of the provisions incorporated in Bank Companies Act, 1991, banks can declare their dividend
without prior approval of Bangladesh Bank subject to compliance of the following conditions: -

* No dividend in cash or in bonus share (keeping in consideration the order issued on
11.09.2001 by the Securities and Exchange Commission in respect of issuance of bonus
share) can be declared with short-fall in capital of the bank.

* Banks shall have to comply with the following conditions in respect of maintenance of
provision:

* Provision against adversely classified loans shall have to be maintained at the rate(s)
specified by Bangladesh Bank;

»  General provision @ 1% against unclassified loans shall have to be maintained;
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»  Provision against 'Investment' and 'Other Assets' shall have to be maintained at the
rate(s) specified by Bangladesh Bank.

* Priorto declaration of dividend, the concerned bank shall have to obtain specifically a
certificate from the external auditor to this effect that provisions have been properly
maintained having followed/ complied with the rules, regulations and norms issued by
Bangladesh Bank and there is no short-fall in respect of maintenance of capital adequacy
and provision.

» |n case of declaring dividend in cash at higher rate i.e., beyond 20% , a sum equal to the
amount of dividend in excess of 20% shall have to be kept deposited in the Dividend
Equalisation Account which shall be treated as "*Core Capital' of the bank.

* [fany post-facto review during on-sight inspection by Bangladesh Bank reveals any
deviation in compliance of the above conditions in declaring dividend of any year, prior
permission from Bangladesh Bank shall have to be obtained before declaration of dividend
for the next year.

Answer to Interactive Question 4:

As per provisions of Banking Companies no banking company or financial institution shall grant any
kind of loan facility in favor of any defaulting borrower. The definition ‘defaulting borrower’ includes
those whose principal or interest of the loan has become overdue for a period exceeding 06 months.
In light of the same, since Asian Holdings Limited is a defaulter and its overdue is more than 06 months
with one of the banks, BD Bank Limited cannot grant loan to Asian Holdings Limited.

Answer to Interactive Question 5:
Power of Bangladesh Bank to dissolve the Board of Directors (section 47):

As per section 47 of Bank Companies Act, 1991, the Bangladesh Bank may dissolve/supersede the
Board of Directors of a banking company under the following circumstances:

* Where the Bangladesh Bank is satisfied that-
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» the activities of the board of directors, by whatever name called, of a banking company is or
is likely to be detrimental to the interest of the banking company or its depositors or
otherwise undesirable;

» for all or any of the reasons mentioned in sub-section 1 of section 46, itis necessary to
do $ may be specified in the order the Bangladesh bank may, for reasons to be
recorded in writing by order, supersede the Board of Directors of a banking company
with effect from such date and Jar such period as may be specified in the order.

The period of suspension specified in an order under sub- section (1) may from time to time be
extended by the Bangladesh Bank, however, that the total period of suppression does not exceed two
years;

All powers and duties of the Board of Directors shall during this period of suppression, be exercised
and performed such persons as the Bangladesh Bank may from time to time appoint on this behalf.

The provisions of sub-section (2), (3), (4) and (5) section 46 shall, with the necessary modifications,
apply to an order made under this section.

Answer to Interactive Question 6:

Both the Acts will be applicable. Section 12 of Companies Act 1991 and section 117 of Banking
Companies Act will be applied in case of alteration of Memorandum of a bank company. Before
altering the articles of association, written permission from Bangladesh Bank is mandatory. According
to section 117 of Banking Companies Act 1991, notwithstanding anything contained in the Companies
Act, no application for the alteration of the Memorandum of a bank shall be maintainable unless
Bangladesh Bank certifies that there is no objection to such alteration.
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Introduction

The Finance Company Act, 2023 came into existence on November 13, 2023, as an Act No. 59 of 2023
in Bangladesh. It replaces the Financial Institution Act 1993 with effect from November 13, 2023. The
Finance Company Act 2023 states that this law has been promulgated to ensure transparency and
accountability in the operation of financing businesses by financing companies, to provide licenses,
management, and rules-based administration, to strengthen the financial structure, and to satisfy the
demands of the time.

Exam requirements

Finance Company Act, 2023 is an integral part of the syllabus. Typically, ten to fifteen percent of the
questions come from the part of Finance Company Act, 2023. Understanding the basic precepts
relating to this act is vital.

You are likely to be presented with scenarios and may have to conclude whether the formation of a
financing business is valid, the procedures of dividend, asset management have been followed
effectively, how the deposits are receipt and credit facilities are provided. They will not be examined
directly but illustrate points of law that could be.

In the assessment, candidates may be tested in following areas:
» Licensing of financial institutions
= Reserve fund, dividends, balance-sheet
= Business rules
* Maintenance of minimum liquid assets
® [nspection
= Submission of statement of accounts and audit of accounts
»  Moratorium in respect of financial institutions, reconstruction etc.
= Offences and punishments
2. Definitions:
Unless there is anything repugnant in the subject or context, in this Act-

“financing business" means the activities described in section 21, including the carrying on of term deposits,
lending, investment and lease financing activities that are not repayable on demand;

“finance company" means any finance company licensed by Bangladesh Bank under section 4;

"Deposit" means money received by way of receipts with all terms of repayment on interest or profit basis but
not the received against share capital; loan from any other institution, under business activities, security received,
received against assets transferred, etc.

"Willful Defaulting Borrower" means such Defaulting Borrower who or who-

(a) failsto pay the loan, investment or any other financial facility or part thereof or the interest or profit
charged thereon in favor of himself, his family member, interested person, institution or company
from any finance company despite his ability; or

(b) does notreturn loans, investments or any other financial benefits in the name of himself, his family
members, interested persons, institutions or companies by fraud or deception or providing false
information from any finance company; or
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(c) has used the loan, investment or other financial facility or any part thereof for any purpose other than
the purpose for which he received the loan, investment or other financial facility from any finance
company; or

(d) the security given against the loan is transferred or transferred without the prior written consent of any
finance company by the lender.

"Substantial Shareholder" means a person or member of a family holding, directly or indirectly, singly or jointly
with others, shares of more than 5 (five) percent of the paid-up capital of a finance company.

"Loan" means—

(a) advance, loan, loan, lease, bill of exchange or purchase, money invested by a finance company
operated on Islamic Shariah basis or any other financial facility;

(b) guarantee, indemnity or any other financial arrangement which a finance company gives or issues on
behalf of the borrower or accepts as a liability;

(c) anyloan made by any finance company to any of its officers or employees; And
(d) money invested by a finance company operated on Islamic Sharia basis.

"Defaulting Borrower" means any debtor person or institution or company in favor of himself or an affiliated
institution, any advance, loan, other financial facility or part thereof or interest or profit earned thereon after the
expiry of the term as defined by Bangladesh Bank; 6 (six) months have passed

"Director" means any person holding the office of director on the board of directors of a finance company and
shall also mean such person on whose direction or orders a director of a finance company performs any duty
and shall include alternate or representative director;

"Substantial Shareholder" means a person or member of a family holding, directly or indirectly, singly or jointly
with others, shares of more than 5 (five) percent of the paid-up capital of a finance company;

Licensing of finance Companies ( Section 4):

(1) No company shall carry on any financing business in Bangladesh without a license granted for this purpose
by Bangladesh Bank.
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(2) Any person shall make a written application to the Bangladesh Bank in the form prescribed for this purpose
under this Act for obtaining a license.

(3) Before granting a license to a company as a finance company, the Bangladesh Bank shall satisfy itself on the
following points, namely:

(a) financial condition;
(b
(c
(
(

) characteristics of management;

) capital adequacy, structural soundness and earning capacity;
d) the objectives mentioned in the Memorandum; And

e) Publicinterest.

(4) Bangladesh Bank may impose any conditions it thinks fit while granting a license under this
section.

(5) Bangladesh Bank may at any time add, subtract, modify or amend the terms and conditions of the
license of the finance company.

(6) No body other than a licensed finance company engaged in the business of finance shall use the
expression finance as part of its name in such a manner that there is reason to believe that itis a
finance company:
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Provided that this sub-section shall not apply in the following cases, namely:-
(a) subsidiaries formed by finance companies; or
(b) any body formed for the purpose of protecting the mutual interests of finance companies.

Restrictions on establishment of business centre, branch or booth and transfer of existing
business( Section 6)

(1) No finance company shall establish any new business center, branch or booth within Bangladesh
or outside Bangladesh and shall not transfer any existing business center, branch or booth
without the prior written approval of Bangladesh Bank. New business centre, branch or booth
shall also include any other place specified by Bangladesh Bank for the purposes of this sub-
section.

(2) In granting permission for setting up of new business centre, branch or booth, the matters
mentioned in sub-section (3) of section 4, as applicable, shall be considered.

Cancellation of license( Section 7)

(1) The license granted under section 4 may be revoked by the Bangladesh Bank for the following
reasons, namely:

(a) breach any condition of the License; or

(b) furnishes false or misleading information or documents in connection with obtaining a
license; or

c) fails to commence financing business within 6 (six) months of obtaining the license; or
d) the interest of the depositor is harmed in carrying on such financing business; or

e) insufficiency of the assets of the company to meet the liabilities of the depositors; or

g) failsto carry on the business for which the company was established; or

(
(
(
(f)  carrying on financing business by maintaining less than minimum reserve capital; or
(
(h) if convicted by a court; or

(

i) Stopping operations without the permission of Bangladesh Bank.

(2) Notwithstanding anything contained in sub-section (1), before canceling the license of any finance
company, not less than 15 (fifteen) days written notice shall be given to show cause why the
license shall not be canceled by recording the irregularities.

(3) Ifthe license of a finance company is cancelled, Bangladesh Bank shall notify the concerned
finance company in writing and publish the cancellation notice by notification in the Government
Gazette.

(4) From the date of publication of the notice of cancellation under sub-section (3), the finance
company concerned shall not carry out any financial transaction:

Provided, however, that, subject to the prior approval of Bangladesh Bank, only administrative
activities may be carried out:

Provided further that the provisions of this sub-section shall notimpair the rights or claims of any
person in relation to any finance company or the rights or claims of any finance company in relation to
any person.

Maintaining of (minimum) capital and statutory reserves ( Section 8)

Every licensed finance company shall maintain capital and statutory reserves in the amount, rate and
manner prescribed by Bangladesh Bank.
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Cash funds and liquid assets(Section 9)

(1) Every finance company shall maintain cash funds and liquid assets against deposits and liabilities
in such amount, rate and manner as may be prescribed by Bangladesh Bank from time to time.

(2) Forthe purposes of sub-section (1)—

(a) "Cash Fund"shall mean unencumbered cash maintained as current account with various
offices of Bangladesh Bank;

(b) "liquid assets" means—
(i) excess balance of cash funds held in Bangladesh Bank;
(i) the amount of exempt investment in Treasury Bills and Treasury Bonds; or
(iii) shall also mean such other assets as may be prescribed by Bangladesh Bank.

Holding and transfer of shares in finance companies(Section 10)

(1) The shares of the finance company shall not be concentrated among any person or his related
parties or members of the same family and no person or his related parties or members of the
same family shall directly or indirectly, singly or jointly with others, own 15 (fifteen) percent of any
finance company. No more shares shall be purchased and the maximum limit for holding of
shares in finance companies by foreign persons shall be fixed by Bangladesh Bank:

Provided that no finance company shall be a substantial shareholder of any other finance company or
banking company:

It is further provided that a person or any party related to his interest, directly or indirectly, singly or
jointly, is a significant shareholder of any finance company, cannot be a significant shareholder of any
other finance company or banking company.

(2) Before any person or his interested parties directly or indirectly, singly or jointly hold substantial
shares in any finance company, he shall obtain the no-objection letter from Bangladesh Bank.

(3) If requested by any finance company, the purchaser shall submit a declaration at the time of
purchase of shares to the effect that he is not purchasing shares as a nominee of another or on a
benami basis and has not previously purchased any shares of the said finance company on a
benami basis.
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(4) If the contents of the declaration filed under sub-section (3) are proved to be false, all the shares
of the declarant in the concerned company shall be forfeited in favor of the Government.

(5) Within 2 (two) years of the coming into force of this Act, the retention and preservation of shares
shall be ensured in accordance with the provisions of sub-section (1) and in order to ensure the
retention and preservation of the said shares, the concerned shareholder is not a member of his
family and the additional shares of the prescribed shares are not members of the said Transfer to
such person who does not hold maximum share in finance company.

(6) If any person fails to comply with the provisions of sub-section (5), the said excess shares shall be
forfeited in favor of the Government.

(7) Nothing in this section shall apply to a Government owned finance company.
Prohibition on encumbrance of Unpaid Capital (Section 11)
A finance company shall not encumber any of its unpaid capital and such encumbrance shall be void.

Prohibition on floating charge (Section 12)

No finance company shall encumber any of its assets or any part thereof without a written certificate
from Bangladesh Bank to the effect that the interest of the depositors shall not be prejudiced and it
shall be illegal to do so.
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Prohibition on payment of dividend (Section 13)

A finance company shall not pay any cash dividend on its shares, if:

(a) itsinitial expenses, organisational expenses, sale of shares and agents' commissions, losses
and other expenses which have been capitalised, all such expenses have not been fully
depreciated; or

(b) fails to maintain the capital and reserves prescribed by Bangladesh Bank in accordance with
the provisions of section 8; or

(c) accumulated losses or damage exist in its balance sheet.

Board of Directors(Section 14)

Notwithstanding anything contained in any other law for the time being in force or in the
memorandum or articles of association of a finance company, a finance company shall have a
maximum of 15 (fifteen) directors including at least 2 (two) independent directors:

Provided that Bangladesh Bank may, from time to time, issue instructions regarding the maximum
number, fees and appointment of individual directors.

Appointment of Director( Section 15)

(1) Members of any family collectively in any finance company—

(a) In case of holding more than 5 (five) percent of shares, there can be no more than 2 (two)
directors from among the members of the said family; And

(b) If holding at least 2 (two) percent to 5 (five) percent shares, 1 (one) director from among the
members of the said family may be:

Provided that the number of directors against holding of shares by foreign shareholders shall be
determined by Bangladesh Bank.

(2) When a natural person is a director of a finance company, no other person nominated by his
interested parties shall be a representative director in the board of directors of the said finance
company.

(3) The board of directors of a finance company shall not have more than one person nominated by it
as representative director on behalf of any institution or company.

(4) No natural person shall be a representative director on the board of directors of a finance
company on behalf of a shareholder.

(5) Subject to the provisions of Section 101 of the Companies Act, if any director of a finance
company is absent for a period of at least 3 (three) months, if it is necessary to appoint an
alternate director in the said finance company, the board of directors of the finance company shall
appoint a director against the said director not more than 1 (one) time in a year. 1 (one) alternate
director may be appointed for a period of 3 (three) months respectively.

(6) Inthe case of appointment of alternate director in accordance with sub-section (5), the provisions
relating to the qualification and suitability of the director concerned for appointment as a director
shall be applicable.

(7) Any director of the finance company shall not be at the same time a director of other finance
company or banking company or insurance company or any subsidiary company of such
companies or any such company or institution in the opinion of Bangladesh Bank which has
control, joint control or substantial control over the said finance company or banking company or
insurance company.

(8) No person shall be eligible to be appointed as a director, managing director or chief executive
officer of any finance company for one or more of the following reasons, if:-
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(a) does not have management or business or professional experience and educational
qualification as prescribed by Bangladesh Bank;

(b) he is convicted of a criminal offence;

(c) he has been orisinvolved in fraud, cheating, financial crime or other illegal activities
according to the investigation report carried out by any agency of the Government or
Bangladesh Bank;

(d) he violates the rules, regulations or rules of any regulatory body relating to the financial
sector;

(e) heis associated with any such company or establishment, the registration or license of which
has been cancelled;

(f)  he or his affiliated institution becomes a defaulting borrower;
(g) heis at any time declared insolvent by a competent court.
(9) There shall be no director of a finance company who:-

(a) holds the office of auditor, legal adviser, adviser, consultant, salaried employee or otherwise
of gainful employment of the said company;

(b) any other finance company or banking company or insurance company or any subsidiary
company of such companies or any such company or institution in the opinion of Bangladesh
Bank which exercises control, joint control or significant influence over the said finance
company or banking company or insurance company; is engaged in an advisory, consultancy
or otherwise lucrative position in such company or organisation;

(c) the directors of any such company or companies which together hold more than 15 (fifteen)
percent of the total votes against the total shares of the said finance company; And

(d) appointed as a director on behalf of any other finance company or banking company or
insurance company or any subsidiary company of such companies or in the opinion of
Bangladesh Bank any such company or institution which has control, joint control over the
said finance company or banking company or insurance company; or is employed on behalf
of such company or organisation by exercising significant influence.
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For the appointment or re-appointment of a director of the finance company shall require the prior
approval of Bangladesh Bank and the director shall not be removal or dismissed from his position
without the prior approval of Bangladesh Bank.

Tenure of directorship (Section 16)

(1) Notwithstanding anything to the contrary contained in any other law for the time being in force,
the term of office of a director of a finance company shall be 3 (three) years after the coming into
force of this Act.

(2) No director shall hold office for more than 3 (three) consecutive terms or more than 9 (nine) years:

Provided that if he holds the position of director for 3 (three) terms consecutively, he will be eligible for
re-election to the position of director of the company after the expiry of the next 3 (three) years from
the date of completion of the third term.

(3) Notwithstanding anything contained in sub-sections (1) and (2), immediately before the coming
into force of this Act any person who has held the office of a director for 3 (three) terms or 9 (nine)
years respectively shall, after the coming into force of this Act, immediately after the expiry of his
existing term, the post shall become vacant.

(4) The resignation of any director of the debtor finance company shall not be effective without the
consent of the board of directors of the lending finance company or the bank and even if the
director of any finance company does not continue as a director for the specified period in
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accordance with sub-sections (1), (2) and (3). The defaulter will be identified as a borrower until
the debt is regularised.

(5) The provisions of sub-section (4) shall not apply to any director appointed by the Government and
Bangladesh Bank and if the concerned finance company defaults on the loan, he shall not default
on account of his continuing as a director.

Vacation of the position of a Director (Section 17)

(1) The office of a director of a finance company shall be vacant for any of the following reasons, if he-
(a) the defaulteris identified as a debtor or fails to pay his dues as surety; or

(b) causes financial loss or any loss of interest to the company due to negligence in the
performance of the duties assigned to him;

Provided that the Bangladesh Bank shall, by notice, direct any director mentioned in clauses (a) and (b)
to pay the dues or perform the duties and if the said director fails to comply within 2 (two) months of
the receipt of such notice, the position of his directorship shall be vacated with immediate effect.

(2) If a person receives a notice under sub-section (1), he may, within 30 (thirty) days of receipt of the
notice, if he has any statement on the matter concerned, send such statement in writing to the
Bangladesh Bank and a copy thereof to the finance company issuing the notice. Or, as the case
may be, to the bank-company also.

(3) Bangladesh Bank shall give its decision within 15 (fifteen) days of receipt of the statement sent
under sub-section (2).

(4) The decision given by Bangladesh Bank under sub-section (3) shall be final.

(5) If the office of a director falls vacant under this section, the amount due to him shall be recovered
by adjustment of his share in the finance company concerned.

(6) If the office of a director becomes vacant under sub-section (1), he shall not be a director of any
finance company within 1 (one) year from the date of full payment of the amount due to the
concerned finance company, provided that such defaulting borrower is identified as a willful
defaulting borrower. If so, the provisions of sub-section (11) of section 30 shall be applicable.

(7) If a director of a finance company receives a notice under sub-section (1), he shall not transfer the
shares held in his name in the company in which the director is employed until all dues due to him
are paid.

(8) If the concerned director resigns from his office while the notice under sub-section (1) is in
progress, the said resignation shall not be effective.

Restrictions on appointment of Chief Executive Officer and other officers(Section 18)

(1) Every finance company shall appoint one (1) managing director or chief executive officer, by
whatever name he may be called, subject to the prior approval of Bangladesh Bank, and he shall
be entrusted with the overall management of the finance company.

(2) The Chief Executive Officer shall not be relieved, dismissed or removed without the prior
approval of Bangladesh Bank.

(3) Notwithstanding anything contained in sub-section (1), the office of Chief Executive Officer of a
finance company shall not be vacant for more than 3 (three) consecutive months.

(4) If the post of Chief Executive Officer of any finance company is not filled within the period
specified in sub-section (3), Bangladesh Bank may appoint an administrator to perform the duties
of the Chief Executive Officer of the said company and the said company shall bear the cost of his
salary and other benefits.
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(5) If an officer of a finance company is dismissed from office due to embezzlement, fraud,
corruption, forgery, moral lapse, he shall not be eligible for employment in any finance company.

Power of Bangladesh Bank to remove Chairman, Director and Chief Executive Officer (Section
19)

(1) If the Bangladesh Bank is satisfied in the interest of any finance company or its depositors that the
chairman, director or chief executive officer, by whatever name so called, should be removed,
namely:-

(a) prevention of money laundering as defined in clause (f) of section 2 of the Prevention of
Money Laundering Act, 2012 (Act No. 5 of 2012); or

(b) prevention of suspicious transactions as defined in clause (16) of section 2 of the Anti-
Terrorism Act, 2009 (Act No. 16 of 2009) and offenses relating to the financing of terrorist
activities referred to in section 7; or

c) ensuring proper management of finance companies; or
d) involved in granting benami loans or any form of fraud or deceit; or

e) prevent any harmful activity; or

(
(
(
(f) publicinterest;

In that case, Bangladesh Bank may remove the concerned chairman, director or chief executive officer
individually or jointly from his/her position by giving written notice and providing necessary
opportunity for hearing.

(2) Bangladesh Bank may also remove any director who used or siphoned off any loan by way of
Benami or non-existent entity or any entity not engaged in business activities.

(3) Before making an order under sub-sections (1) and (2), notice shall be given not later than 30
(thirty) days for defense, provided that, if there is danger of loss of interest to the depositor, at the
time mentioned in the notice or while the defense is under consideration. Bangladesh Bank may
issue the following instructions in writing, namely:

(a) the chairman, director or chief executive officer shall not be able to perform duties as
chairman, director or chief executive officer of the said finance company from the date of
issuance of the show cause notice and shall not be able to participate directly or indirectly in
the management of the said company; And
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(b) Bangladesh Bank may temporarily appoint any eligible person as the Chairman or Director or
Chief Executive Officer of the said company, provided that the period of such appointment
shall not exceed 1 (one) year.

(4) The chairman, director or chief executive officer of any finance company may, within 30 (thirty)
days of receipt of the removal order under sub-sections (1) and (2), apply to the Board of
Directors of Bangladesh Bank for reconsideration thereof and the Board of Directors of
Bangladesh Bank The decision will be final.

(5) If the chairman, director or chief executive officer of a finance company is removed under sub-
sections (1) and (2), he shall not be engaged directly or indirectly in the management or operation
of any finance company within 3 (three) years after his removal.

(6) Notwithstanding anything contained in this Act or any other law for the time being in force or in
any agreement or in the memorandum or articles of association of a finance company, a chairman,
director or chief executive officer removed under sub-sections (1) and (2) shall, as such You
cannot claim any compensation due to removal.
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(7) If afinance company suffers financial loss due to the harmful activities of the removed chairman,
director or chief executive officer under sub-sections (1) and (2), the concerned finance company
shall take appropriate legal action to recover the compensation due from him. The finance
company shall intimate it in writing to Bangladesh Bank.

Power of Bangladesh Bank to supersede the Board of Directors (Section 20)

(1) The Governor of Bangladesh Bank may order the dissolution of the board of directors of a finance
company, recording the reasons, if:-

(a) the actions of the board of directors of any finance company are detrimental to the interests
of the company or its depositors; or

(b) for any reason mentioned in sub-sections (1) and (2) of section 19, cancellation of Board of
Directors is necessary.

(2) Until the formation of the new board of directors, the person or persons appointed for this
purpose by the Bangladesh Bank shall perform the duties prescribed by the Bangladesh Bank in
the management and management of the said finance company and the said company shall meet
the related expenses.

The person aggrieved by the cancellation order of the Board of Directors may apply for
reconsideration to the Board of Directors of Bangladesh Bank within 30 (thirty) days of receiving the
order and the decision of the Board of Directors of Bangladesh Bank shall be final.

Financing business of finance companies (Section 21)

(1) In addition to financing business, a finance company may carry on the following business,
namely:-

(a) Development finance business (which is carried on for the purpose of implementing
development projects or programs undertaken by state infrastructure, government, semi-
government and autonomous institutions);

(b) investmentin securities issued or to be issued for the purpose of structured financing;

(c) activities relating to underwriting, acquisition, investment or reinvestment of securities issued
by the Government or any statutory body or any issuer or securities traded in the capital
market under the finance company's own portfolio investment management;

(d) mobile financial services activities through the formation of subsidiary companies; And

(e) other business as may be prescribed by Bangladesh Bank for carrying out the purposes of
this Act.

(2) Any finance company cannot directly engage in any business or activity such as stockbroker, stock
dealer, merchant banker, portfolio manager or any such activity or business that requires
registration from Bangladesh Securities and Exchange Commission.

Provided that, this provision shall not be applicable for activities conducted as trustee or custodian
subject to registration with Bangladesh Securities and Exchange Commission.

Restrictions on certain business activities ( Section 22)

No finance company shall carry out the following activities, namely:-
(a) dealingin gold or foreign exchange;
(b) any business other than the business described in this Act:

Provided that nothing in this section shall apply to the withdrawal of investment money by a finance
company operating on the basis of Islamic Shariah, directly or indirectly following recognised Islamic
procedures.
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Provisions applicable to finance companies operating on Islamic Shariah basis ( Section 23)

(1) If afinance company is to be operated on the basis of Islamic Shariah, approval for conducting
Islamic Shariah-based financing business shall be obtained from Bangladesh Bank at the time of
obtaining the license or thereafter.

(2) Subiject to the approval of Bangladesh Bank, the finance company may carry out limited Islamic
Shari'a activities:

Provided that such company shall not display the use or expression of Islamic or similar words in its
name.

(3) Approval, management policies and procedures of finance companies managed in accordance
with Islamic Shariah shall be determined by Bangladesh Bank from time to time

Restrictions on taking deposits ( Section 24)

(1) Afinance company shall not accept any such deposit which is payable by demand cheque, draft,
debit card or depositor's order.

(2) No finance company shall accept deposits from any natural person up to a maximum of Taka 50
(fifty) lakhs in a single name or a maximum of Taka 1 (one) crore in a joint name or, from time to
time, beyond the limit prescribed by Bangladesh Bank.

Restrictions on providing loans or any other financial facilities (Section 25)

(1) The total amount of loan facility granted or payable to any person or interested party shall not
exceed the rate fixed for this purpose by Bangladesh Bank, from time to time, of the paid up
capital and reserves of the said finance company:

Provided, however, that the fixed rate limit shall not exceed 30 (thirty) percentin any case.

(2) No finance company shall grant a loan or any other financial facility to any person on the security
of shares in its company.

(3) No finance company shall grant any loan or any other financial facility to a benami or non-existent
or nominal institution.
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(4) No finance company shall grant an unsecured loan to any person up to ten (ten) lakhs of taka or
more than such amount as may be prescribed by Bangladesh Bank, but in the case of agriculture
and cottage, micro, small and medium enterprises, instructions issued by Bangladesh Bank from
time to time shall be followed.

(5) No finance company shall grant any loan or any other financial facility without collateral to the
following persons —

(a) any of its directors or any member of the director's family;

(b) any such interested institution or private company in which the said finance company or any
member of its director or director's family is a notable shareholder, director, owner or
partner or which is controlled or influenced in any way by any of its directors or director's
family member; And

(c) any such public company which is directly or indirectly controlled by the said finance
company or any of its directors or family members of any of its directors or in which they hold
such amount of shares by which they are entitled to at least 20 (twenty) percent voting power.

(6) The terms and conditions of transactions with any person related to the finance company and any
customer not related to the finance company shall be the same.

(7) The collateral accepted or accepted against the loan or investment of any finance company shall
be valued by the valuation firm listed in Bangladesh Bank.
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Restrictions on investment in the capital market ( Section 26)

(1) The capital market investment limit of any finance company shall not exceed 25 (twenty five)
percent of the total amount of its paid up capital and reserves.

(2) Bangladesh Bank shall, from time to time, issue instructions to limit investment in bonds,
debentures or Islamic Shariah-based securities by any finance company.

(3) Without prejudice to the provisions of sub-section (1), no finance company shall acquire or hold
shares in any company other than a subsidiary more than 5 (five) percent of its paid-up capital and
reserves.

Restrictions on formation of subsidiary companies (Section 27)

(1) No finance company shall form a subsidiary company without the prior approval of Bangladesh
Bank.

(2) Prior approval of Bangladesh Bank shall be obtained before granting, disbursement of loan or
investment in any subsidiary company and waiver of interest or profit thereof.

(3) Irrespective of the purpose for which the subsidiary company is formed, no finance company shall
invest as capital in its subsidiary companies more than the rate or amount prescribed by
Bangladesh Bank from time to time.

Restrictions on acquisition and holding of immovable property (Section 28)

(1) No finance company shall acquire or hold immovable property worth more than 25 (twenty-five)
percent of its paid-up capital and reserves in the aggregate.

Any such immovable property not required for its own use, however acquired, by any finance company
without the prior approval of Bangladesh Bank, within 7 (seven) years from the date of acquisition or 7
(seven) years from the date of promulgation of this Act, whichever is later, it will not be keptin its
possession.

If Bangladesh Bank is satisfied that in the interests of depositors of a finance company it is necessary to
extend the period of possession of said property, then Bangladesh Bank may extend the period up to
a maximum of 5 (five) years.

Director of the debtor institution (Section 29)

Notwithstanding anything contained in any other law for the time being in force, the resignation of any
director or member of the management authority of a debtor company shall not be effective and no
director shall transfer or sell his shares without the approval of the board of directors of the lending
finance company or banking company.

Provisions relating to defaulting borrowers and willful defaulting borrowers (Section 30)

(1) Every finance company shall, from time to time, send the list of its defaulting borrowers to
Bangladesh Bank as directed by Bangladesh Bank.

(2) Bangladesh Bank shall send the list received under sub-section (1) to all finance companies and
banking companies in the country.

(3) No finance company shall extend any loan facility in favor of a defaulting borrower.

(4) Every finance company shall prepare a list of willful defaulters and shall, from time to time, send
the said list to the Bangladesh Bank as directed by the Bangladesh Bank.

(5) Bangladesh Bank shall send the list received under sub-section (4) to all finance companies and
banking companies in the country.

(6) Bangladesh Bank shall issue instructions regarding identification and finalisation of willful
defaulting borrowers.
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(7) Before finalising the name of the willful defaulting borrower, the concerned borrower shall be
given an opportunity to present his statement, and every finance company shall inform the
concerned borrower within 7 (seven) working days from the date of finalisation of such borrower's
name.

(8) As aresult of being identified as a willful defaulter as per the provisions of sub-section (7), the
aggrieved person may appeal to the Bangladesh Bank within 30 (thirty) days and the decision of
the Bangladesh Bank in the matter shall be final.

(9) Bangladesh Bank may forward the list of willful defaulting borrowers to the concerned agencies
and take necessary measures to impose ban on their foreign travel, ban on trade license issue,
ban on company registration with Bangladesh Securities and Exchange Commission, Registrar of
Joint Stock Companies and Firms (RJSC). If requested to do so, the relevant government agency
shall take necessary measures to fulfill the purpose of this Act.

(10) Subject to the provisions of sub-section (8), if a director of a finance company is listed as a willful
defaulter, Bangladesh Bank may declare his directorship vacant.

(11) A person listed as a willful defaulter shall not be eligible to be a director of any finance company
or bank company until the period determined by Bangladesh Bank, which shall not exceed 5 (five)
years, after being exempted from the said list.

(12) If a person is listed as a willful defaulter under sub-sections (4) and (5) and if an appeal is not taken
against the said listing under sub-section (8) or the appeal is rejected, the finance company
concerned shall 2 (two) months will be given a notice asking him to return the full amount due
from him.

(13) Notwithstanding anything contained in this Act or any other law for the time being in force, if the
willful defaulting borrower fails to pay the amount due to him within 2 (two) months after receiving
the notice under the provisions of sub-section (12), the finance company concerned, As the case
may be, with the approval of its Board of Directors, criminal proceedings shall be instituted
against it and such proceedings shall not prejudice the proceedings of the Artho Rin Adalat in
respect of the recovery of the loan or advance or due.

Prohibition on waiver of interest or profit (Section 31)
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Without the prior approval of Bangladesh Bank, no finance company shall waive interest or profit
charged or uncharged on loans taken by the following persons, namely:

(a) any present or former director of a finance company and his family or present or former
director of any other banking company or finance company and his family; or

(b) any such person—

(i) in which the said finance company or any of its directors or members of the director's
family is a substantial shareholder, director, guarantor, managing agent, owner or
partner; or

(ii) which is controlled or influenced in any way by the said finance company or any of its
directors or members of the family of any of its directors; or

(iii) any such person with whom the said finance company is interested as a director, partner
or guarantor;

(iv) Any person identified as a willful defaulter:

Provided that, in the case of loan interest or profit waiver, the cost of fund of the related loan should be
ensured.
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Provisions relating to write-off of bad or bad debts(Section 32)

Notwithstanding anything contained in this Act or any other law for the time being in force, the write
off of any loan or other dues received from it by any finance company shall not prevent the legal
process of recovery of the related debt or dues.

Financial statements and reports(Section 33)

(1) Every finance company registered in Bangladesh shall prepare a balance sheet and profit and loss
account and financial statements as on the last working day of the year after the completion of a
year in the manner prescribed by Bangladesh Bank.

(2) The financial statements prepared under sub-section (1) shall be audited by a qualified enlisted
auditor in accordance with the provisions of Section 40 of the Financial Reporting Act, 2015 and in
the manner prescribed by Bangladesh Bank.

The financial statements of any finance company shall be signed by the managing director or chief
executive officer and at least 3 (three) directors of the said finance company (Section 33(4))

Filing and presentation of audit reports(Section 34)

The finance company shall submit the audit report with the financial statement to the Bangladesh Bank
within 3 (three) months of the end of the year and shall immediately display it on the finance
company's own website and shall continue to display it for another 5 (five) years and Bangladesh Bank
shall submit the report. Can be extended up to a maximum of 3 (three) months.

Display and publication (Section 35)

A finance company shall display copies of its latest audited balance sheet, profit and loss account,
statement of changes in equity and cash flow statement and names of directors in public places of all
its business centres, branches or offices throughout the year and file with Bangladesh Bank on 15
(fifteen) Within the day, the said statements will be published in at least 2 (two) national dailies of wide
circulation.

Inspection by Bangladesh Bank (Section 36)

Bangladesh Bank may at any time by one or more of its officers inspect the registers, books of account
and other documents (written or electronic) of any finance company registered in Bangladesh or all its
business centers or branches or booths or offices and subsidiaries. After completion of the inspection,
Bangladesh Bank shall provide a copy of the report prepared based on the said inspection or part
thereof to the finance company.

To verifying the utilisation of loan or investment money given by the finance company in public interest
or in the interest of the stability of the finance sector, Bangladesh Bank may visit the business premises
of the respective loan or investment recipient.

Audit (Section 37)

(1) Any qualified auditor as per the Financial Reporting Act, 2015 (Act No. 16 of 2015), Bangladesh
Chartered Accountants Order, 1973 (P.O No. 2 of 1973) enlisted with Bangladesh Bank and upon
approval of Bangladesh Bank may audit the financial statements of a finance company.

(2) The finance company shall appoint the auditor mentioned in sub-section (1) on an annual basis
after taking the prior approval of Bangladesh Bank and the said auditor shall carry out the audit
activities in accordance with the instructions and scope of work issued by Bangladesh Bank.

(3) If the finance company is unable to appoint an auditor Bangladesh Bank may appoint an auditor
with determining Audit fees. Bangladesh Bank may also appoint a co-Auditor along with the
Auditor of the Finance Company.
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(4) If an auditor is satisfied with the following matters, he shall immediately inform Bangladesh Bank
in writing about the matter:

(a) the provisions of this Act have been contravened or not complied with or a criminal offense
has been committed by any finance company by reason of fraud or dishonesty.

(b) the capital of the finance company has fallen below 50 (fifty) percent due to losses;

(c) any other serious irregularity including breach of assurance of payment of dues to creditors;
or

(d) There is doubt as to whether the assets are sufficient to pay the debts of the creditors.

(5) Apartfrom the auditors appointed under sub-sections (2) and (3), if deemed necessary in the
public interest, Bangladesh Bank may appoint an auditor at the own expense of the concerned
finance company, specifying the scope of work, who shall be considered as a special auditor.

(6) If the Bangladesh Bank is satisfied that an auditor engaged in the audit of a finance company has
neglected his duties or has failed to discharge the duties assigned to him, Bangladesh Bank may
issue show cause to the auditor concerned for disqualifying the auditor for auditing in any finance
company.

(7) If the Bangladesh Bank is not satisfied with the explanation given under sub-section (6) or if the
explanation is not provided by the auditor within the specified time, the Bangladesh Bank shall
may declared the auditor disqualified from auditing any finance company or banking company
for a period not exceeding 2 (two) years.

(8) An auditor aggrieved by any declaration under sub-section (7) may appeal to the Board of
Directors of Bangladesh Bank within 15 (fifteen) days of the said declaration and the decision of
the said Board shall be final.

Information and statements ( Section 38)

Bangladesh Bank may direct any finance company to provide any information and statement and such
directed information and statement shall be provided in the time and manner prescribed by
Bangladesh Bank.
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Notification of Money Laundering and Suspicious Transactions to Bangladesh Bank(Section 39)

If any finance company or any of its officers is informed or has reason to suspect that any person,
directly or indirectly engages in money laundering activities, engages in suspicious transactions or
terrorism activities the company or officer shall immediately inform Bangladesh Bank about the person
and the transaction.

Power to disclose information of Bangladesh Bank( Section 40)

Bangladesh Bank may publish in the public interest the list of defaulting borrowers and willful
defaulting borrowers received under section 30 and any information collected under this Act relating
to loans outstanding for more than 30 (thirty) days or the business of the finance company,
consolidated or separately or otherwise.

Bangladesh Bank's power to direct, instruct or impose restrictions(Sectio 41)

(1) In order to protect public interest or interest of depositors or to ensure sound management of
finance companies, Bangladesh Bank may give directions or impose restrictions as follows,
namely:-

(a) may issue instructions for all finance companies or for any specified class of finance
companies or for any specified finance company in respect of classification and preservation
of reserves, remission of interest or profits on loans, rescheduling or restructuring which the
concerned finance company shall compulsorily follow.
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(b) during or after the completion of any inspection under section 36 or in consideration of any
special circumstances, by order in writing and subject to the conditions specified therein, to
convene a meeting of the directors of any finance company to consider the affairs of, or any
matter arising out of, Bangladesh or any similar matter; may direct the finance company to
discuss with the responsible officer of the bank;

(c) may warn or prohibit all or any particular finance company from entering into any particular
or specified class of transactions.

(d) may direct all or any particular finance company to undertake or not to undertake an
y yp pany y
particular activity in any matter relating to its financing business.

(2) Bangladesh Bank may issue instructions to all or specific finance companies on the following
matters, namely:-

(a) to enforce the relevant policies of the finance company;

(b) to prevent activities prejudicial to the interests of the finance company itself or its depositors;
(c) to ensure the proper management of finance companies;

(d) for other matters relating to public interest or promotion of monetary policy.

Calls for information financing businesses without License ( Section 42)

If it appears to Bangladesh Bank that any person is or was at any time conducting or was associated
with financing business without a license, Bangladesh Bank may investigate the same.

Bangladesh Bank may direct the production of all such necessary information, statements, statements,
documents (written or electronic), documents or electronic equipment within the prescribed period
within the knowledge, possession, custody or control of such person;

Administrative action(Section 48)

(1) If any finance company has reason to suspect that-
(a) itis unable to meetthe customer's obligations; or
(b) causes the Customer to be unable to meet its obligations; or
(c) it fails to pay the customer;
In that case, the finance company will immediately inform Bangladesh Bank about the matter.

(2) If Bangladesh Bank is informed of the failure of any finance company under sub-section (1) or if
Bangladesh Bank has reason to believe that any finance company-

a

b

(a) being conducted contrary to public interest; or

(b) being managed adversely to the interest of the depositor; or
(c) failsto pay its dues; or
(d) its reserved capital is less than 50 (fifty) percent of the required capital; or
(e) contravenes any provision of this Act; or

(f) breached the conditions of the license; or

(g) has committed a criminal offence.

In that case, Bangladesh Bank may take the following measures by providing an opportunity to the
said finance company to present the necessary statements.
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(i) giving any direction regarding the conduct of its financing business.

(i) conditionally appoint any officer of Bangladesh Bank to monitor the proceedings of its
Board of Directors or any committee thereof;

(iii) employ one or more persons subject to conditions at his own cost or expense for the
purpose of properly controlling and conducting his business; And

(iv) If any change is required in its management, giving instructions to effect the said change
within the specified time by Bangladesh Bank.

Bangladesh Bank shall determine the remuneration and conditions of work of the person employed
for the control or management of a finance company under this section and all expenses for such
remuneration (emolument) and control or management shall be borne by the concerned finance
company. (Section 48(4))

Bangladesh Bank may file an application in the High Court Division for winding up the concerned
finance company for the reasons mentioned in sub-section (1) or (2) (Section 48(5))

Suspension, Reorganisation and Consolidation (Section 49)

(1) If, inthe interest of the depositor or in the interest of the public, itis deemed necessary to
temporarily suspend the financing business of any finance company, in consultation with the
Government Bangladesh Bank may order temporary suspension of business of the Finance
Company for a period of 6 (six) months and if necessary, it may extend the period up to 6 (six)
months.

(2) While the order of sub-section (1) is in force, no finance company shall pay any of its depositors'
dues or any creditor's liabilities or carry on any other activity without the prior approval of
Bangladesh Bank.

Bangladesh Bank may formulate the following schemes for this purpose, namely:-
(a) reorganisation of any finance company; or

(b) requires amalgamation of the finance company with any other finance company or bank-
company.
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If any difficulty arises in implementing the scheme, the Government shall issue necessary instructions
to remove it.

Consolidation and Reorganisation of Finance Companies( Voluntarily) ( Section 50)

If a finance company wants to merge with the company or if it wants to be restructured by transferring
its financing business part to another finance company or bank company or by revaluation of existing
liabilities assets, it can do the consolidation or restructuring with the prior approval of Bangladesh
Bank.

Winding up by Court (Section 51)

(1) Notwithstanding anything contained in the Companies Act, if any finance company is unable to
pay its deposits or loans or debts, Bangladesh Bank may, if it deems necessary, apply to the High
Court Division for winding up of the said finance company with the prior approval of the
Government.(2) If the High Court Division accepts an application for winding up of a finance
company, all the movable and immovable assets of the existing and former identified as liable
directors shall be frozen or attached by the order of the said court and it cannot be transferred
without the permission of the court.

(2) Subject to the provisions of clause (b) of sub-section (2) of section 325 of the Companies Act, the
claim of a natural person depositor shall have priority over the claims of other creditors in the case
of winding up of a finance company.
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Appointment of liquidator ( Section 52)

(1) Notwithstanding anything contained in the Companies Act, Bangladesh Bank shall apply to the
High Court Division for the appointment of a qualified natural person as a public liquidator in
winding up proceedings of any finance company.

(2) Aliquidator appointed under this Act shall conduct the proceedings subject to compliance with
the provisions relating to liquidation of the Companies Act.

Voluntary winding up of finance companies(Section 53)

(1) Notwithstanding any provision to the contrary in the Companies Act, no finance company
licensed under section 4 shall be voluntarily wound up unless the Bangladesh Bank certifies in
writing that the finance company is capable of paying its creditors in full.

(2) If at any stage of the proceedings of voluntary winding up the finance company fails to pay any of
its debts, the High Court Division may, without prejudice to the provisions of the Companies Act,
pass an order for the winding up of the said company on the application of Bangladesh Bank.

Arrangements for settlement between the finance company and the creditor ( Section 54)

Notwithstanding anything contained in any provision of this Act or any other law for the time being in
force, the High Court Division between a finance company and any of its members or creditors-

(a) not approve any compromise or special measures; or
(b) shall not authorise any amendment to the compromise settlement or special arrangement;

Unless Bangladesh Bank certifies that the said settlement, special arrangement or amendment thereof
is not unenforceable and not prejudicial to the interests of the creditors of the concerned company.

Penalty (Section 55)

(1) Bangladesh Bank may impose a fine of not less than Taka 10 (ten) lakhs and not more than Taka
50 (fifty) lakhs on such person if the person fails to fulfill the licensing conditions and if the said
failure continues, Taka 1 (one) lakh for every day of failure after the first day.

(2) If a person obtains a license by providing false or misleading information in the license application
under this Act, Bangladesh Bank may impose a fine of not less than Taka 20 (twenty) lakhs and not
more than Taka 1 (one) crore.

(3) In contravention of the provisions of sub-section (6) of section 4, by using any word which there is
reason to believe to be a finance company, the said company or institution and the directors,
managing directors or principals concerned with its management or administration or executive
officer, by whatever name called, shall be fined by Bangladesh Bank not less than Taka 5 (five)
Lakhs and not more than Taka 50 (fifty) lakhs each for the said contravention, and if the said
contravention continues, for each day not exceeding one 1 (one) Lakhs.

(4) If any finance company sets up a business center or branch or booth or office or changes the
location of the existing business center or office in violation of the provisions of section 6,
Bangladesh Bank may impose a fine not less than 5 (five) lakh taka and not more than 25 (twenty-
five) lakh taka to every director or officer in charge thereof.

(5) If any finance company fails to preserve cash funds and liquid assets as per Section 9 of this Act,
Bangladesh Bank may impose a penalty not exceeding 1 (one) percent of the daily deficit.

(6) If any finance company accepts deposits in violation of the provisions of section 24, Bangladesh
Bank shall pay to each director and officer concerned with the said violation 10 (ten) lakhs of
rupees or twice the amount of the said deposit, whichever is greater, to the responsible persons.
Penalties may be imposed at a rate proportionate to the number of persons responsible.
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(6) If any finance company accepts deposits in violation of the provisions of section 24, Bangladesh
Bank may impose a penalty to each director and officer concerned with the said violation by an
amount of Taka 10 (ten) lakhs or twice of the amount of the said deposit, whichever is greater.
Penalty may be imposed at a rate proportionate to the number.

(7) If afinance company provides a loan or any other financial benefit to any person or company or
interested party in violation of the provisions of section 25, Bangladesh Bank may impose a
penalty of Taka 10 (ten) lakhs to each director and officer associated with the said violation or an
amount equal to the balance of the said loan whichever is higher. Penalties may be imposed at a
rate proportionate to the number of persons responsible.

(8) Any director, manager, chief executive officer, auditor, responsible person, officer or employee of
any finance company willfully if any account book, account report, statement, business paper or
other document of the said institution-

(a) adds or assists in the making of anything false; or
(b) conceals or destroys any of it; or
(c) knowingly furnishes false information or fails to furnish any required information for filing;

In that case, Bangladesh Bank may impose a fine of not less than Taka 10 (ten) lakhs and not more than
Taka 50 (fifty) lakhs on the concerned natural person of the finance company.

(9) If any finance company contravenes the provisions relating to willful defaulters referred to in
section 30, or if the Bangladesh Bank considers that any finance company has knowingly or
willfully contravened the said provision, it shall impose on the said finance company for such
contravention Taka 50 ( fifty) lakhs and not exceeding taka 1 (one) crore, and if the said
contravention continues, an additional fine not exceeding Taka 1 (one) lakh for every day after the
first day of the said contravention shall be imposed.

(10) In case of waiver of interest or profit in violation of the provisions of Section 31, Bangladesh Bank
may impose a proportional penalty on the responsible persons in the amount of twice the
financial loss related to such waiver on every director and officer involved in the said violation.

(11) If any finance company fails to submit the financial statements under section 34, Bangladesh Bank
may impose a penalty of 10 (ten) thousand taka for each day of delay.
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(12) If any person refuses to file any statement, account or any other document under section 36 or to
furnish any particulars or information, or to answer any question of any officer charged with the
investigation or examination of the affairs of the business of the finance company, Penalties will be
imposed not less than 50 (fifty) thousand taka and not more than 3 (three) lakh, and if the said
non-compliance continues, then a further penalty not less than 5 (five) thousand taka and not
more than 25 (twenty-five) thousand taka per day after the first day of the same will be imposed.

(13) If a finance company violates the administrative measures taken by Bangladesh Bank under sub-
section (2) of Section 48, Bangladesh Bank may impose a fine of not less than 10 (ten) lakhs and
not more than 50 (fifty) lakhs.

(14) If any person contravenes any other provision of this Act, or contravenes any order or direction
made or condition imposed thereunder or any rule or regulation made thereunder, except for the
penalty specified in the various sub-sections of this section, in respect of such contravention, a fine
of 3 (three) lakh taka and not more than 15 (fifteen) lakh taka shall be imposed.

The penalty shall not prejudice any other liability (Section 56)

Any penalty imposed on a person under section 55 shall not prejudice any liability which may be
imposed on such person under this Act or any other law for the time being in force.
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Procedure for imposition and collection of fines ( Section 57)

(1)

(2)

Bangladesh Bank shall issue a show cause notice within a reasonable time in its discretion, which
shall not exceed 30 days.

Bangladesh Bank may impose penalty under Section 55 if the reply is not provided within the
stipulated time or if the reply is not satisfactory.

The concerned person shall be obliged to pay the penalty imposed by Bangladesh Bank within
the prescribed period and if the penalty is not paid on time, Bangladesh Bank may debit the
account of the concerned finance company maintained with Bangladesh.

If the penalty imposed by Bangladesh Bank fails to be paid within the stipulated time or if it is not
possible to recover it by debiting the account of the finance company secured with Bangladesh
Bank, Bangladesh Bank may file a case against the concerned person in the court for the crime
committed and in this case the provisions of Section 59 of this Act shall be applicable.

Offences and Punishment ( Section 58)

(1

It shall be an offense for any person to carry on financing business without being licensed under
this Act or after the license obtained has been revoked or by giving false identity and for such
offense shall be liable to imprisonment for a term not exceeding 7 (seven) years or to a fine not
exceeding taka 1 (one) crore or with both.

It shall be an offense under this Act for any person to obtain a license by intentionally furnishing
false or misleading information for the license and shall be liable to imprisonment for a term not
exceeding 7 (seven) years or to a fine not exceeding 1 (one) crore taka or with both.

Violation of the provisions of section 4 sub-section (6) shall be considered as an offense and for
such offense the said person shall be liable to imprisonment for a term not exceeding 7 (seven)
years or to a fine not exceeding 1 (one) crore taka or with both.

If any director or officer provides loan facility in violation of the provisions of section 25, it shall be
considered as an offense and for such offense the said person shall be punished with
imprisonment not exceeding 5 (five) years or fine not exceeding taka 1 (one) crore or with both.

Notwithstanding anything contained in any other law for the time being in force, the lending
finance company shall institute proceedings against the defaulting borrower referred to in section
30 in accordance with existing laws.

Waiver of interest or profit in violation of the provisions of section 31 shall be an offense and the
person involved in such offense shall be liable to imprisonment for a term not exceeding 3 (three)
years or to a fine not exceeding taka 50 (fifty) lakhs or with both.

If Bangladesh Bank, after carrying out any inspection or examination under section 36, after
considering the said report, is of the opinion that the operations of the finance company or all its
business centers or branches or booths or offices and subsidiaries are being conducted in a
manner contrary to the interest of its depositors, If Bangladesh Bank, by order in writing-

(a) may prohibit the acceptance of new deposits by the said finance company;

(b) may file an application for winding up of the said finance company under sub-section (1) of
section 51;

(c) Bangladesh Bank may issue such order or take such action as it considers appropriate to
9 Yy pprop
protect the interest of the creditor.

If a person engaged in unlicensed financing business under section 42 fails to cooperate with the
investigation, it shall be an offense and for such offense the said person shall be punished with
imprisonment not exceeding 5 (five) years or fine not exceeding taka 50 (fifty) lakhs or with both.

In the books of account, account report, statement, business paper or other document of any
finance company-
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(a) adds or assists in the making of any falsehood or conceals or destroys any part/matter of the
said document or willfully gives false information in any statement, report or other document
called for or filed for the purposes of this Act; or

(b) fails to provide any required information;

It shall be an offense and for the said offense the person concerned shall be punished with
imprisonment not exceeding 3 (three) years or fine not exceeding taka 50 (fifty) lakhs or both.

(10) For the purposes of this Act, if a case is instituted against any person under sub-section (4) of
section 57 of this Act, such person shall be liable to imprisonment for a term not exceeding 3
(three) years or to a fine not exceeding taka 50(fifty) lakhs or with both.

Trial of offenses ( Section 59)

(1) The provisions of the Code of Criminal Procedure, 1898 (Act No. V of 1898) shall be applicable to
the investigation, trial, appeal and other related matters of the crime committed under Section 58.

(2) No offense under this Act shall be admissible for prosecution without the written complaint of the
Bangladesh Bank or any officer authorised by the Bangladesh Bank.

Bail-ability of offences (Section 60)
The Offences committed under this Act shall be cognisable, compoundable and non-bailable.
Provisions regarding nomination of depositor's representative(Section 61)

(1) If any deposit kept with a finance company is deposited in the name of a single person or jointly
with more than one person, after the death of the said single depositor or joint depositor, the
deposit money shall be paid to him or their nominees or persons:

Provided that the depositors may at any time revoke the nomination of the nominee and nominate any
other person or persons.

(2) Inthe event of the death of a person nominated under sub-section (1) while the sole depositor or
joint depositor is a minor, he may specify who shall receive the money deposited.

(3) Bangladesh Bank may issue instructions on other matters related to nomination for payment of
deposit and claim of deposit.
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Provisions relating to unclaimed money or deposits ( Section 62)

(1) If any money or deposit other than government, minor or court money payable by any center or
branch of a finance company is not communicated or claimed within 10 (ten) years from the date
of expiry of the specified period, the Finance Companies shall send the notice by post giving a
period of 3 (three) months to the last address given by the depositor and to the address of his
nominee,

(2) If after the expiry of 3 (three) months from the sending of the notice referred to in sub-section (1),
it is found that no acknowledgment of receipt or any reply has been sent, the following provisions
shall be followed, namely:-

(a) the finance company shall remit to Bangladesh Bank the money or deposit with interest or
profit referred to in sub-section (1);

(b) the concerned finance company shall display the list of unclaimed deposits sent on its
website for 1 (one) year after the deposit is made to Bangladesh Bank; and

Changes of name of Finance companies ( Section 63)

No finance company shall change its name without the prior written approval of Bangladesh Bank.
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Amendment of Memorandum and Articles of Association of Finance Company ( Section 64)

No finance company shall change its memorandum or articles of association without the prior written approval
of Bangladesh Bank and Bangladesh Bank may, if necessary, direct the finance company to change its
memorandum or articles of association.

Barring certain indemnity claims ( Section 65)

No person shall be entitled to claim compensation for any breach of any contractual or otherwise arising right
arising out of the compliance of the provisions of this Act by any finance company.

Self-Test-1:

ALtd. is a private Limited company. The company had been maintaining a deposit of Tk. 0.5 million for a term of
2 years with a finance Company X PLC and the date of maturity of the deposited amount expired 10 years back.
X PLC failed to communicate with A Ltd. due to change of its address and the contract number is not reachable.
The CEO of the X PLC wanted to know from you as a CFO the legal requirement of the finance company in this
matter as per Finance Company Act, 2023.

Answer to the Self-Test-1:

As per the section 62, Finance Company Act, 2023, if any amount of deposit except the deposits of government,
minor or court remain unclaimed up to 10 (ten) years from the due/maturity date, the company shall issue a
notice to the registered address of the depositors for claiming the amount giving 03(three) months' time.

If the amount is not being claimed within the 3 months, the amount along with the interest shall be transferred to
Bangladesh Bank. The amount transferred to Bangladesh Bank shall not attract any interest/profit thereon.

The company shall display the list at its website of amount transferred to Bangladesh Bank up to 01(one) year.
Within 30(thirty) days of close of financial year, the company shall submit a list of unclaimed deposit to the
Bangladesh Bank.

Bangladesh Bank shall publish a list of unclaimed deposits received from the finance companies.

The depositor or their nominee can claim the amount to Bangladesh Bank within 02(two) years from the date of
amount received by the Bangladesh Bank.

With the expiry of the said 2 years no claim can be established and the amount shall be property of the
government.

Self-Test-2:

The CEO of XYZ PLC, a newly incorporated finance company advised its CFO to summaries the provisions of the
Finance Company Act, 2023 relating to :

(i) cancellation of Licenses of a Finance Company
(i) penal provisions
(iii) Offences and punishment

Answer to the Self-Test-2(i) :

Cancellation of license ( Section 7)

(1) The license granted under section 4 may be revoked by the Bangladesh Bank for the following
reasons, namely:

(a) breach any condition of the License; or

(b) furnishes false or misleading information or documents in connection with obtaining a
license; or

(c) fails to commence financing business within 6 (six) months of obtaining the license; or

(d) the interest of the depositor is harmed in carrying on such financing business; or
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e) insufficiency of the assets of the company to meet the liabilities of the depositors; or

f)  carrying on financing business by maintaining less than minimum reserve capital; or

(
(
(g) failsto carry on the business for which the company was established; or
(h) if convicted by a court; or

(

i) Stopping operations without the permission of Bangladesh Bank.

(2) Notwithstanding anything contained in sub-section (1), before canceling the license of any finance
company, not less than 15 (fifteen) days written notice shall be given to show cause why the
license shall not be canceled by recording the irregularities.

(3) Ifthe license of a finance company is cancelled, Bangladesh Bank shall notify the concerned
finance company in writing and publish the cancellation notice by notification in the Government
Gazette.

(4) From the date of publication of the notice of cancellation under sub-section (3), the finance
company concerned shall not carry out any financial transaction:

Provided, however, that, subject to the prior approval of Bangladesh Bank, only administrative
activities may be carried out:

Provided further that the provisions of this sub-section shall notimpair the rights or claims of any
person in relation to any finance company or the rights or claims of any finance company in relation to
any person.

Answer to the Self-Test-2(ii) :
Penalty (Section 55)

(1) Bangladesh Bank may impose a fine of not less than Taka 10 (ten) lakhs and not more than Taka
50 (fifty) lakhs on such person if the person fails to fulfill the licensing conditions and if the said
failure continues, Taka 1 (one) lakh for every day of failure after the first day.

(2) If a person obtains a license by providing false or misleading information in the license application
under this Act, Bangladesh Bank may impose a fine of not less than Taka 20 (twenty) lakhs and not
more than Taka 1 (one) crore.
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(3) In contravention of the provisions of sub-section (6) of section 4, by using any word which there is
reason to believe to be a finance company, the said company or institution and the directors,
managing directors or principals concerned with its management or administration or executive
officer, by whatever name called, shall be fined by Bangladesh Bank not less than Taka 5 (five)
Lakhs and not more than Taka 50 (fifty) lakhs each for the said contravention, and if the said
contravention continues, for each day not exceeding one 1 (one) Lakhs.

(4) If any finance company sets up a business center or branch or booth or office or changes the
location of the existing business center or office in violation of the provisions of section 6,
Bangladesh Bank may impose a fine not less than 5 (five) lakh taka and not more than 25 (twenty-
five) lakh taka to every director or officer in charge thereof.

(5) If any finance company fails to preserve cash funds and liquid assets as per Section 9 of this Act,
Bangladesh Bank may impose a penalty not exceeding 1 (one) percent of the daily deficit.

(6) If any finance company accepts deposits in violation of the provisions of section 24, Bangladesh
Bank shall pay to each director and officer concerned with the said violation 10 (ten) lakhs of
rupees or twice the amount of the said deposit, whichever is greater, to the responsible persons.
Penalties may be imposed at a rate proportionate to the number of persons responsible.
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(6) If any finance company accepts deposits in violation of the provisions of section 24, Bangladesh
Bank may impose a penalty to each director and officer concerned with the said violation by an
amount of Taka 10 (ten) lakhs or twice of the amount of the said deposit, whichever is greater.
Penalty may be imposed at a rate proportionate to the number.

(7) If afinance company provides a loan or any other financial benefit to any person or company or
interested party in violation of the provisions of section 25, Bangladesh Bank may impose a
penalty of Taka 10 (ten) lakhs to each director and officer associated with the said violation or an
amount equal to the balance of the said loan whichever is higher. Penalties may be imposed at a
rate proportionate to the number of persons responsible.

(8) Any director, manager, chief executive officer, auditor, responsible person, officer or employee of
any finance company willfully if any account book, account report, statement, business paper or
other document of the said institution-

(a) adds or assists in the making of anything false; or
(b) conceals or destroys any of it; or
(c) knowingly furnishes false information or fails to furnish any required information for filing;

In that case, Bangladesh Bank may impose a fine of not less than Taka 10 (ten) lakhs and not more than
Taka 50 (fifty) lakhs on the concerned natural person of the finance company.

(9) If any finance company contravenes the provisions relating to willful defaulters referred to in
section 30, or if the Bangladesh Bank considers that any finance company has knowingly or
willfully contravened the said provision, it shall impose on the said finance company for such
contravention Taka 50 ( fifty) lakhs and not exceeding taka 1 (one) crore, and if the said
contravention continues, an additional fine not exceeding Taka 1 (one) lakh for every day after the
first day of the said contravention shall be imposed.

(10) In case of waiver of interest or profit in violation of the provisions of Section 31, Bangladesh Bank
may impose a proportional penalty on the responsible persons in the amount of twice the
financial loss related to such waiver on every director and officer involved in the said violation.

(11) If any finance company fails to submit the financial statements under section 34, Bangladesh Bank
may impose a penalty of 10 (ten) thousand taka for each day of delay.

(12) If any person refuses to file any statement, account or any other document under section 36 or to
furnish any particulars or information, or to answer any question of any officer charged with the
investigation or examination of the affairs of the business of the finance company, Penalties will be
imposed not less than 50 (fifty) thousand taka and not more than 3 (three) lakh, and if the said
non-compliance continues, then a further penalty not less than 5 (five) thousand taka and not
more than 25 (twenty-five) thousand taka per day after the first day of the same will be imposed.

(13) If a finance company violates the administrative measures taken by Bangladesh Bank under sub-
section (2) of Section 48, Bangladesh Bank may impose a fine of not less than 10 (ten) lakhs and
not more than 50 (fifty) lakhs.

(14) If any person contravenes any other provision of this Act, or contravenes any order or direction
made or condition imposed thereunder or any rule or regulation made thereunder, except for the
penalty specified in the various sub-sections of this section, in respect of such contravention, a fine
of 3 (three) lakh taka and not more than 15 (fifteen) lakh taka shall be imposed.

Answer to the Self-Test-2(iii) :
Offences and Punishment ( Section 58)

(1) It shall be an offense for any person to carry on financing business without being licensed under
this Act or after the license obtained has been revoked or by giving false identity and for such
offense shall be liable to imprisonment for a term not exceeding 7 (seven) years or to a fine not
exceeding taka 1 (one) crore or with both.
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(2) Itshall be an offense under this Act for any person to obtain a license by intentionally furnishing
false or misleading information for the license and shall be liable to imprisonment for a term not
exceeding 7 (seven) years or to a fine not exceeding 1 (one) crore taka or with both.

(3) Violation of the provisions of section 4 sub-section (6) shall be considered as an offense and for
such offense the said person shall be liable to imprisonment for a term not exceeding 7 (seven)
years or to a fine not exceeding 1 (one) crore taka or with both.

(4) If any director or officer provides loan facility in violation of the provisions of section 25, it shall be
considered as an offense and for such offense the said person shall be punished with
imprisonment not exceeding 5 (five) years or fine not exceeding taka 1 (one) crore or with both.

(5) Notwithstanding anything contained in any other law for the time being in force, the lending
finance company shall institute proceedings against the defaulting borrower referred to in section
30 in accordance with existing laws.

(6) Waiver of interest or profit in violation of the provisions of section 31 shall be an offense and the
person involved in such offense shall be liable to imprisonment for a term not exceeding 3 (three)
years or to a fine not exceeding taka 50 (fifty) lakhs or with both.

(7) If Bangladesh Bank, after carrying out any inspection or examination under section 36, after
considering the said report, is of the opinion that the operations of the finance company or all its
business centers or branches or booths or offices and subsidiaries are being conducted in a
manner contrary to the interest of its depositors, If Bangladesh Bank, by order in writing-

(a) may prohibit the acceptance of new deposits by the said finance company;

(b) may file an application for winding up of the said finance company under sub-section (1) of
section 51;

(c) Bangladesh Bank may issue such order or take such action as it considers appropriate to
9 y pprop
protect the interest of the creditor.

(8) If a person engaged in unlicensed financing business under section 42 fails to cooperate with the
investigation, it shall be an offense and for such offense the said person shall be punished with
imprisonment not exceeding 5 (five) years or fine not exceeding taka 50 (fifty) lakhs or with both.
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(9) Inthe books of account, account report, statement, business paper or other document of any
finance company-

(a) adds or assists in the making of any falsehood or conceals or destroys any part/matter of the
said document or willfully gives false information in any statement, report or other document
called for or filed for the purposes of this Act; or

(b) fails to provide any required information;

It shall be an offense and for the said offense the person concerned shall be punished with
imprisonment not exceeding 3 (three) years or fine not exceeding taka 50 (fifty) lakhs or both.

(10) For the purposes of this Act, if a case is instituted against any person under sub-section (4) of
section 57 of this Act, such person shall be liable to imprisonment for a term not exceeding 3
(three) years or to a fine not exceeding taka 50(fifty) lakhs or with both.
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1. Statutory definitions from the Bangladesh Labour Act 2006 (Amended in
2018)

a. 'Collective Bargaining Agent (CBA)' in relation to an establishment or group of
establishments, means the trade union of workers or federation of trade group of
establishments in the matter of collective bargaining;

b. ‘Retirement’ means the normal termination of employment of a worker on attaining the
particular age under section 28 of this Act, provided that voluntary retirement by a worker
from service on completion of 25 years of service in any establishment shall also be deemed
to be retirement;

c.  'Working hour' means the time during which the workers employed are at the disposal of
the employer excluding any interval allowed for rest and meals;

d. 'Discharge’ means the termination of services of a worker by the employer for reasons of
physical or mental incapacity or continued ill-health of a worker;

e. 'Dismissal’ means the termination of services of a worker by the employer for misconduct;

f.  'Gratuity’ means wages payable on termination to a worker on the basis of his latest basic
salary for a completed year of service or for service for a period exceeding 6 months, salary
of minimum 30 days, or salary of 45 days for a continuous service for more than 10 years, it
shall be in addition to any payment of compensation or payment of any wage or allowance in
lieu of notice due to termination of services of a worker on different grounds under this Act;

g. ‘'Settlement’ means a settlement arrived at in the course of a conciliation proceeding, and
includes an agreement between an employer and worker arrived at otherwise than
conciliation proceedings, where such agreement is in writing and signed by both parties and
a copy thereof is sent to the Director of Labour and the Conciliator;

h. ‘Strike’ means cessation of work or refusal to work jointly by a group of workers employed in
any establishment or refusal to accept work or continue to work unanimously by a body of
workers employed therein;

‘Maternity benefit’ means the sum of money payable under the provisions of chapter IV to
a woman worker with leave;

j- 'Wages' means all remuneration, expressed in terms of money or capable of being so
expressed, which would, if the terms of employment, expressed or implied, were fulfilled, be
payable to a worker in respect of his employment or of work done in such employment, and
includes any other additional remuneration of the nature aforesaid which would be so
payable, but does not include-

l.  the value of any house accommodation, supply of light, water medical attendance or
other amenity or of any service excluded by general or special order of the government,

ll.  any contribution paid by the employerto any pension fund provident fund,
lll.  anytraveling allowance on the value of any traveling concession,

IV. any sum paid to the worker to defray special expenses entitled on him by the nature of
his employment;

k. '"Week' means a period of seven days beginning at 6.00 pm on Friday or such other night as
may be fixed by the government in relation to an establishmentin any area;
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l.  'Worker' 'worker’ means any person including an apprentice employed in any establishment
or industry, either directly or through a contractor or whatever names it may be called, to do
any skilled, unskilled, manual, technical, trade promotional or clerical work for hire or reward,
whether the terms of employment be expressed or implied, but does notinclude a person
employed mainly in a managerial or administrative monitoring officer capacity.

2A"Festival allowance” means festival allowance of the workers of factories and establishments which
is paid on the occasion of respective religious festival as determined by the Rules.( Nov 14, 2018)

2. Employment and conditions of service
2.1. Condition of employment (Sec 3)

1. In every establishment employment of workers and other matters incidental thereto shall be
regulated in accordance with the provisions of this chapter;

Provided that any establishment may have its own rules regulating employment of workers, but no
such rules shall be less favourable to any worker than the provisions of this chapter;

Further provided that the establishments where this Act is not applicable shall not make any
Policy, Rule, House-Policy giving less favourable facilities compare to this Act.

2. The service rules in any establishment as mentioned in the proviso to sub-section (1) shall be
submitted for approval by the employer of such establishment to the chief inspector who
shall, within ninety days of the receipt thereof make such order therein as he deems fit.

3. No service rules as mentioned in sub-section (2) shall be put into effect except with the
approval of the Chief Inspector.

4. Any person aggrieved by the order of the chief Inspector may, within thirty days of the
receipt of the order, may prefer appeal to the Government and the Government shall resolve
that appeal within 45 (forty five) days from its receipt and the order of the Government on
such appeal shall be final.

5. Nothing provided in sub-section (2) shall apply to an establishment which is owned by or
under management or control the Government.

2.2. Classification of workers and probation period (Sec 4)

1. Workers employed in any establishment shall be classified in any of the following classes
according to the nature and condition of work; namely

a) apprentice,
b) substitute/ badli,
c) casual,
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Apprentice;
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f)  Permanent; and

(g) Seasonal worker;

2. Aworkershall be called an apprentice if he is employed in an establishment as a trainee and
is paid an allowance during the period of his training.

3. Aworker shall be called a substitute/ badli if he is employed in an establishment in the post
of a permanent worker or of a probationer during the period who is temporarily absent.

4. A worker shall be called a casual worker if he is appointed in an establishment temporarily for
a work casual in nature.
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5. Aworker shall be called a temporary worker if he is employed in an establishment for work
which is essentially of temporary nature, and is likely to be finished within a limited period.

6. A worker shall be called a probationer if he is provisionally employed in an establishment to
fill a permanent vacancy in a post and has not completed the period of his probation in the
establishment.

7. A worker shall be called a permanent worker if he is employed in an establishment on a
permanent basis or if he has satisfactory completed the period of his probation in the
establishment.

8. The period of probation for a worker whose function is of clerical nature shall be six months
and for other workers such period shall be three month: Provided that in the case of a skilled
worker, the period of probation may be extended by an additional period of three months if,
for any circumstances, it has not been possible to determine the quality of his work within the
first three months’ period of his probation,

Further provided that after completion of the three months or extended period of probation,
the concerned workers shall be treated as permanent under sub- section (7) even if he is not
issued any letter of confirmation;

9. If any worker, whose service has been terminated during his probationary period, including
the extended period, is again appointed by the same employer within a period of three
years, he shall, unless appointed on a permanent basis, be deemed to a probationer and the
period or periods of his earlier probation shall be counted for determining his total period of
probation.

10. If a permanent worker is employed as a probationer in a new post, he may at any time during
the probationary period, be reverted to his old permanent post.

11. A worker shall be called a seasonal worker if he is employed in an establishment for a
seasonal work and remains in the work for the season.

12. In appointing workers in any industry like suger mills, chatal, etc and seasonal factories,
worker employed therein in the previous years shall be given preference.

2.3. Compensation for death (Sec 19)

If a worker dies while in service after a continuous service of not less than two years, his nominee orin
the absence of any nominee, his dependent shall be paid a by the employer a compensation at the
rate of thirty days' wages for a normal death and of forty five days for an accidental death while
working in the establishment or on duty for every completed year of service or for any part thereofin
excess of six months, or gratuity whichever is higher, and the amount will be in addition to any other
benefit to which the deceased worker would have been entitled to had he retired from the service.

Interactive Question 1

Mr. Kamran worked in a company, named 'ABC Shipping Company Limited’. He joined the company
on 15t February 2017 after passing the requirement test. As per agreement, he then posted to Mongla,
Bagerhat for his duty. Accidently, he died on 21t June of the same year. After investigation, the
shipping company identified that it was an unusual case and due to the technological issues, Mr.
Kamran died.

Requirement:

Did Mr. Kamran entitle for any compensation from the company?
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2.4. Discharge from service (Sec 22)

1. A worker may be discharged from service for reasons of physical or mental incapacity or
continued ill-health certified by a registered medical practitioner.

2. If a discharged worker completes not less than one year of continuous service he shall be
paid by the employer, as compensation, 30 (thirty) days’ wages for his every year of service,
or gratuity, if payable, whichever is higher.

2.5. Special provisions relating to fine (Sec 25)

1. No fine exceeding (1/10) (one-tenth) of the wages payable to a worker in a wage-period shall
be imposed on any worker.

2. Nofine shall be imposed on a worker who is under the age of 15 (fifteen) years.

3. No fine imposed on any worker shall be recovered from him by instalments or after the expiry
of 60 (sixty) days from the date on which it was imposed.

4.  Every fine shall be deemed to have been imposed on the day of the commission of the
offence in respect of which it was imposed.

5. Allfines and all realisations thereof shall be recorded by the employer in a register
prescribed by rules and all fines realised shall be spent only for the welfare of the workers
employed in the establishment.

2.6. Termination of employment of worker by an employer otherwise than by dismissal (Sec 26)

1. The employment of a permanent worker may be terminated by an employer, otherwise than
in the manner provided elsewhere in this Chapter, by giving him a notice in writing, of-

a) 120 (one hundred and twenty) days, if he is a monthly rated worker;
b) 60 (sixty) days, in case of other workers.

2. The employment of a temporary worker may be terminated by an employer, otherwise than
in the manner provided elsewhere in this Chapter, and if it is not due to the completion,
cessation, abolition or discontinuance of the temporary work for which he was appointed, by
giving him a notice in writing, of -

a) 30 (thirty) days, if he is a monthly rated worker;
b) 14 (fourteen) days, in case of other worker.

3. Where an employer intends to terminate the employment of a worker without any notice, he
may do so by paying the worker wages for the period of notice, in lieu of the notice, under
sub-section (1) or (2).

4. Where the employment of a permanent worker is terminated under this section, he shall be
paid by the employer compensation at the rate of 30 (thirty) days wages for his every
completed year of service or gratuity, if payable, whichever is higher, and this compensation
shall be in addition to any other benefit which is payable to such worker under this Act.
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2.7. Retirement of worker (Sec 28)

1. Notwithstanding anything contained elsewhere in this Chapter, a worker employed in any
establishment shall, ipso facto, retire from employment on the completion of 1[60 (sixty)]
years of his age.

2. Forthe purpose of counting age of a worker under this section, the date of birth recoded in
the service book of that worker shall be the conclusive proof.

3. Every retiring worker shall be paid the dues receivable by him under the provisions of section
26(4) or under the service rules of the establishment:
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Provided that notwithstanding anything contained in the sub-section, in the case of the
workers of tea industry the existing retirement benefits including other benefits shall be
applicable (inserted on November 14, 2018)

4. Any authority may, if it thinks fit, employ later on a retiring worker under contract. 28(a).
Employers-Workers relations due to any disaster beyond control or damage thereby. -
Notwithstanding whatever in this Chapter, if any industry ceased to be transferred or
production of an industrial establishment comes to a halt permanently due to any sudden
natural disaster or any disaster or emergency reason beyond control, in that case, the
owners-workers relations may be determined by the Government under the prescribed
procedures set out by the Rule. Worker concerned, the gravity of the misconduct, and any
other that may exist.

2.8. Payment of provident fund (Sec 29)

If a worker is a member of any Provident Fund and is entitled to any benefit from such Fund including
the employer’s contribution under the rules of the Fund, he shall not be deprived of such benefit due
to retrenchment, discharge, dismissal, retirement, removal or termination of service or death.

2.9. Time for final payment of dues of worker (Sec 30)

Where the employment of a worker ceases due to retirement, discharge, retrenchment, dismissal,
termination or any other reason, all amounts due to him shall be paid by the appointing authority
within a maximum period of 30 (thirty) working days following the date of cessation of his employment.

2.10. Certificate of service (Sec 31)

Every worker, other than a casual or substitute worker, shall be entitled to get a certificate relating to
service from his employer at the time of his retrenchment, discharge, dismissal, removal, retirement or
termination of service.

2.11. Procedure of making complaint (Sec 33)

1. Any worker including a worker who has been laid-off, retrenched, discharged, dismissed,
removed, or otherwise terminated from employment, who has any complaint in respect of
anything under this Chapter, and intends to get redress thereof under this section, shall
3[send] his complaint in writing to his employer, by registered post within 30 (thirty) days of
being informed of the cause of such complaint:

Provided that if the appointing authority accepts the complaint directly and acknowledges
the receipt thereof in writing, such complaint shall not be required to be sent by registered
post.

2. The employer shall within 4[30 (thirty)] days of receipt of the complaint, make enquiry into
the complaint and shall after giving the concerned worker an opportunity of being heard,
communicate him in writing his decision thereon.

3. Ifthe employer fails to give any decision under sub-section (2), or if the concerned worker is
dissatisfied with such decision, he may submit a complaint in writing, to the Labour Court
within 30 (thirty) days from the date of expiry of the period mentioned in sub-section (2) or, as
the case may be, within 30 (thirty) days from the date of the decision of the employer.

4.  The Labour Court shall, on receipt of the complaint, give notice to both the parties and hear
their statement on the complaint, and considering the circumstances of the case shall pass
such order as it may deem just.

5. The Labour Court, may, by an order passed under sub-section (4), amongst other reliefs,
direct for reinstatement of the complainant in service, with or without arrear wages and
convert the order of dismissal, removal or discharge to any minor punishment specified in
section 23(2).
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6. Any person aggrieved by an order of the Labour Court, may, within thirty days of the order,
prefer an appeal to the Tribunal, and the decision of the Tribunal on such appeal shall be
final.

7. No Court-fee shall be payable for making any complaint or preferring an appeal under this
section.

8.  No complaint under this section shall amount to a criminal prosecution under this Act.

9. Notwithstanding anything contained in this section, no complaint shall lie against an order of
termination of employment under section 26, unless such order is alleged to have been
made for his trade union activities or passed with an ill motive or unless the worker
concerned has been deprived of the benefits specified in that section.

Employment of handicapped worker in certain cases.- No handicapped worker shall be employed
in the work of a dangerous machine or hazardous work ( Sec 44)

(Inserted on Nov 14, 2018)

3. Maternity benefit
3.1. Prohibition of engagement of women worker in work in certain cases (Sec 45)

1. No employer shall knowingly engage a woman in his establishment during the 8 (eight)
weeks immediately following the day of her delivery.

2. No woman shall work in any establishment during the 8 (eight) weeks immediately following
the day of her delivery.

3. No employer shall employ any woman for doing any work which is of an arduous nature or
which involves long hours of standing or which is likely to adversely affect her health, if -

a. he hasreasonto believe or if the woman has informed him that she is likely to deliver a
child within 10 (ten) weeks;

b. tothe knowledge of the employer the woman has delivered a child within the preceding
10 (ten) weeks:

Provided that in the case of tea plantation worker, a woman worker may do work of a light nature if and
for so long as the medical practitioner of the concerned tea estate certifies that she is physically fit to
do so; and, for the days that she does such work, she shall be paid for such work wages at the rate
prescribed under the existing law, and such wages shall be payable in addition to the maternity
benefit.

3.2. Right to maternity benefits and liability for its payment (Sec 46)

1. Every woman worker shall be entitled to maternity benefit from her employer for the period
of 8 (eight) weeks1 preceding the expected day of her delivery and 8 (eight) weeks
immediately following the day of her delivery, and her employer shall be bound to give her
this benefit:
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Provided that a woman shall not be entitled to such benefit unless she has worked under her
employer for a period of not less than 6 (six) months immediately preceding the day of her
delivery.

2. No such benéefit shall be payable to a woman if at the time of her delivery she has 2 (two) or
more surviving children, but in that case she may enjoy any leave which is due to her.

3.3. Procedure of payment of maternity benefits (Sec 47)

1. If a pregnant woman is entitled to maternity benefit under this Act, she shall, on any day, give
notice either orally or in writing to her employer that she expects to be confined within 8
(eight) weeks next following and the name of the person who shall receive the payment of
the benefit in case of her death shall also be included in the notice.
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2. If awoman has not given any such notice, she shall inform her employer about her giving
birth to a child by giving such notice within 7 (seven) days of her giving birth to child.

3. After receipt of a notice under sub-section (1) or (2), the employer shall permit the concerned
woman to absent herself from work, -

a. inthe case of a notice under sub-section (1), from the day following the date of notice;

b. inthe case of a notice under sub-section (2), from the day of delivery until 8 (eight)
weeks after the day of delivery.

4. An employer shall pay maternity benefit to a woman in any of the following ways as that
woman may desire, namely: -

a. where a certificate from a registered medical practitioner is produced stating that the
woman is expected to be confined within 8 (eight) weeks the maternity benefit payable
for 8 (eight) weeks preceding delivery shall be paid within 3 (three) working days
following the production of the certificate, and such benefit payable for the remaining
period shall be paid within 3 (three) working days of the production of proof that she
has given birth to a child; or

b. maternity benefit payable for 8 (eight) weeks preceding and including the date of
delivery shall be paid within 3 (three) working days following the production of proof to
the employer that she has given birth to a child, and such benefit payable for the
remaining period shall be paid within 8 (eight) weeks following the production of such
proof; or

c.  maternity benefit payable for the whole of such period shall be paid within three
working days following the production of proof that she has given birth to a child:

d. Anyfemale workers delivered a child before giving notice to employer, within next 3
working days of the production of evidence of delivery the employer shall allow her to
remain absent for 8 weeks after the delivery including the whole period of maternity
benefits: (inserted on Nov 14, 2018)

Provided that a woman shall not be entitled to any maternity benefit or any part thereof, the payment
of which is dependent upon the production of proof under this sub-section that she has given birth to
a child, unless such proofis produced within 3 (three) months of the day of her delivery:

Provided further that if miscarriage caused to any female worker before fixed date of availing maternity
leave, she shall not be entitled to maternity benefits, but she can avail leave for health reason. (
inserted on Nov 14, 2018)

5. The proof which is required to be produced under sub-section (4) shall be either an attested
extract from a birth register maintained under the Births and Deaths Registration

6. Act, 2004 (Act No. XXIX of 2004) or a certificate given by a registered medical practitioner or
such other proof as may be acceptable to the employer.

3.4. Amount of maternity benefits (Sec 48)

1. The maternity benefit which is payable under this Act shall be paid at the rate of daily, weekly
or monthly average wages, as the case may be, calculated in the manner laid down in sub-
section (2), and such payment shall be made wholly in cash.

2. Forthe purpose of sub-section (1), the daily, weekly or monthly average wages shall be
calculated by dividing the total wages earned by the concerned woman during 3 (three)
months immediately preceding the date on which she gives notice under this Chapter by the
number of days she actually worked during that period.
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Interactive Question 2

Mrs. Nadia Sultana, brand manager of XYZ Bangladesh Limited, joined the company on 23 June
2016. After one month of joinning, she married Mr. Akmal Hasan who was her colleague and worked
at the same office in Gulshan 2.

On December 2017, she took the maternity leave from the office as she was pregnant at that time. As
per Labour Act, she was entitled for getting the maternity benefit. The company calculated the amount
of maternity benefit for her amounted to BDT 3,50,000.

Requirement:

In which form the company should give her the benefiti.e. bank or cash?

3.5. Payment of maternity benefits in case of death of a woman (Sec 49)

1. If awoman entitled to maternity benefit under this Chapter dies at the time of her delivery or
during 8 (eight) weeks following thereof, the employer shall pay the amount of maternity
benefit, if the newly born child survives, to the person who takes care of the child, and if the
child does not survive to the person nominated by her under this Chapter, or if there is no
such nominee, to her legal representative.

2. If awoman dies during the period for which she is entitled to maternity benefit but before
giving birth to a child, the employer shall be liable to pay such benefit for the period
preceding and including the day of her death, provided that if any such benefit already paid
to her exceeds the amount of such benefit now payable shall not be recoverable, and if any
amount in this regard is due to the employer till the time of death of the woman, he shall pay
it to the nominee of the woman under this Chapter, or if there is no nominee, to her legal
representative.

3.6. Restrictions on termination of employment of a woman in certain cases (Sec 50)

If any notice or order of discharge, dismissal, removal or otherwise termination of employment is given
by the employer to a woman worker within a period of 6 (six) months before and 8 (eight) weeks after
her delivery and such notice or order is given without sufficient cause, she shall not be deprived of any
maternity benefit to which she would be entitled under this Chapter if such notice or order has not
been given.

4. Welfare measure
4.1. First aid appliances (Sec 89)

1. In every establishment the first-aid box or cupboard equipped with the contents prescribed
by rules shall be provided to be readily accessible during all working hours.

2. The number of such box or cupboard shall not be less than one for every 150 (one hundred
and fifty) workers ordinarily employed in the establishment
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3. Every first-aid box or cupboard shall be kept in charge of such a responsible person who is
trained in first-aid treatment, and who shall be available during all working hours of the
establishment.

4. A notice shall be affixed in every work-room stating the name of such person and such
person shall wear a badge so as to facilitate his identification.

5. In every establishment, where 300 (three hundred) or more workers are ordinarily employed,
a sick room with a dispensary of a size and containing equipment or other facilities
prescribed by rules shall be provided and such room shall be in the charge of such medical
practitioner and nursing staff as may be prescribed by rules.
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6. In any establishment or establishments where 5000 (five thousand) or more workers are
employed, the employer or employers of that establishment or those establishments, as the
case may be, shall arrange for running a permanent medical centre in such manner as may
be prescribed by rules.

7.  The treatment of a worker or an employee suffered from professional disease or work-time
accident shall be continued by a competent or specialist medical practitioner at the expense
and responsibility of the employer until such worker or employee is fully cured of such
disease, hurt or sickness.

8. In every establishment where 500 (five hundred) or more workers are employed, the
employer of such establishment shall appoint a welfare officer in the manner proscribed by
rules.

4.2. Washing facilities (Sec 91)

1. Inevery establishment:

a. sufficient number of suitable bathrooms and washing facilities with provisions of their
maintenance shall be provided for the use of the workers employed therein;

b. such facilities shall be provided separately for male and female workers, and they shall
be properly screened,;

c.  such facilities shall be kept clean at all times and easily accessible.

2. The Government may, by rules, prescribe the standard of such facilities in respect of any
establishment.

4.3. Dining Room, etc.- (Sec 93)

(1) In every establishment wherein more than 25 (twenty five) workers are ordinarily employed,
adequate and required number of dining rooms with provision for drinking water, where
workers can eat meals brought by them and take rest shall be provided and maintained:

Provided that any canteen maintained in accordance with the provisions of section 92 shall
be regarded as part of the requirements of this sub-section:

Provided further that where dining room exists, no workers shall eat any food in the work
room.

(2) The dining rooms provided under sub-section (1) shall be sufficiently lighted and ventilated
with comfortable temperature and shall be maintained in neat and clean condition. (
Inserted Nov 14, 2018)

4.4. Rooms for children (Sec 94)

1. In every establishment, where 40 (forty) or more female workers are ordinarily employed, one
or more suitable rooms shall be provided and maintained for the use of their children who
are under the age of 6 (six) years.

2. The said room shall be provided with adequate accommodation, light and ventilation and
shall be maintained in clean and sanitary condition, and shall be under the charge of an
experienced or trained woman for the care of children.

3. The said rooms shall be easily accessible to the mothers of the children, and, so far as is
reasonably practicable, they shall not be situated adjacent to or near any part of the
establishment where obnoxious fumes, dust or odors are given off, or where excessively
noisy works are carried on.

4.  The said rooms shall be strongly constructed, and all walls and roofs thereof shall be of
suitable heat resisting materials, and shall be water-proof.
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5. The height of such rooms shall not be less than 360 (three hundred and sixty) centimetres
from the floor to the lowest part of the roof, and the floor area for each child staying therein
shall be not less than 600 (six hundred) sq. centimetres.

6. Suitable and effective provisions shall be made in every part of each such rooms for sufficient
light, air and ventilation of fresh air.

7.  The said rooms shall be adequately furnished and in particular, 1 (one) cot or cradle with
bed shall be kept therefore each child, and there shall be at least one chair or any similar
seat for the use of each mother while she is feeding or attending to her child, and adequate
and suitable toys shall be supplied for the comparatively older children.

8. A suitably fenced shady open air play-ground shall be provided for the comparatively older
children:

Provided that the Chief Inspector may, by order in writing, exempt any establishment from the
provisions of this sub-section, if he is satisfied that the establishment has no sufficient space for such
playground.

4.5. Residential Facility for Physically Challenged Workers (Sec 94A): If there are residential
facilities for workers in factories, during allocation of those, the physically challenged workers shall get
preferences. employer may lodge a complaint to the Labour court

Interactive Question 3

In reference to Interactive Question 2, Mrs. Nadia Sultana gave birth to a baby boy named Shihab
Anwar. Recently, XYZ Bangladesh Limited has decided that it would provide rest room facilities for the
children of the workers.

Requirement:
Is there any requirement in Labour Act 2006, regarding the rest room facilities?
4.6. Introduction of compulsory group insurance (Sec 99)

1. The Employer shall introduce group insurance in under the existing Insurance Act, in the
establishments wherein 100 permanent workers are employed.

2. The amount claimed as insurance shall be in addition to other dues payable to a worker
under this Act. Provided that in case of death of a worker the responsibility will be of the
employer to recover the insured money and the employer shall pay the amount, received
from the insurance claim, directly to the dependents. Further provided that notwithstanding
whatever difference in any other law, if an insurance claim is raised under this Section, this
has to be resolved by the joint initiative of the insurance company and employer within
hundred twenty days.

3. Notwithstanding anything contained in sub-sections (1) and (2), if a central fund is
established by the Government in hundred percent export-oriented industrial sector under
sub-section (3) of section 232 or hundred percent foreign money investors in export-oriented
industrial sector, group insurance for the workers of such industrial sector shall not be
necessary and in such cases the workers shall be paid from such fund equal to the money of
group insurance:
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Provided that fifty percent money from the central fund shall be used in lieu of group insurance and
rest fifty percent money be used for the welfare of the workers. ( Nov 14, 2018)

5. Working hours and leave
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5.1. Daily working hour (Sec 100)

No adult worker shall ordinarily work or be required to work in an establishment for more than 8 (eight)
hours in a day:

Provided that subject to the provisions of section 108, any such worker may work in an establishment
upto 10 (ten) hours also in a day.

5.2. Weekly working hours (102)

1. No adult worker shall ordinarily work or be required to work in an establishment for more
than 48 (forty-eight) hours in a week.

2. Subject to the provisions of section 108, an adult worker may work for more than 48 (forty-
eight) hours also in a week:

Provided that the total working hours of such worker shall not exceed 60 (sixty) hours in a week, and on
the average 56 (fifty-six) hours per week in a year:

Provided further that the total additional working hours of a worker employed in a road transport
establishment shall not exceed 150 (one hundred and fifty) hours in a year:

Provided further that the Government may, in the cases of some particular industries, under conditions
imposed by order in writing, relax the provisions of this section or exempt from the provisions of this
section at a time for a period of not exceeding 6 (six) months, if it is satisfied that in the public interest
or in the interest of economic development such relaxation or exemption is necessary.

5.3. Weekly holidays (Sec 103)

Every worker employed in an establishment:

a. shall be entitled to one and a half day holiday in a week in the case of a shop or
commercial establishment or an industrial, establishment and

b. one dayinaweekin the case of a factory and establishment; shall be entitled to one day
of twenty four consecutive hours holiday in a week in the case of road transport
establishment.

c.  no deduction shall be made from the wages of a worker for any holiday under the
aforesaid clauses (a) and (b)

5.4. Compensatory week holiday (Sec 104)

Where, as a result of the passing of an order or making of a rule under the provisions of this Act
exempting an establishment or the workers employed therein from the provisions of section 103, a
worker is deprived of any of the weekly holidays provided for in that section, he shall be allowed, as
soon as circumstances permit, compensatory holidays of equal number to the holidays so deprived of:

Provided that the workers if desire, subject to consultation with the representatives of the collective
bargaining agent or participation committee can work on the weekly holiday and such weekly holiday
can be added to the festival holiday and enjoy and in such cases there shall not be any overtime
allowance for the work on weekly holiday. ( Nov 14, 2018)

5.5. Extra allowances for overtime (Sec 108)

1. Where a worker works for more hours than the hours fixed under this Act in an establishment
on any day or in a week he shall, for overtime work, be entitled to allowance at the rate of
twice his ordinary rate of basic wage and dearness allowance and ad-hoc or interim wage, if
any.

2. Where any worker in an establishment are paid on a contract-rate (piece rate) basis the
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employer, in consolation with the representatives of the workers, may, for the purposes of
this section, fix time rates as nearly as possible equivalent to the average rates of earnings of
those workers, and the rates so fixed shall be deemed to be the ordinary rates of wages of
those workers. Provided in such case the provisions of Sub-Section (1) shall not be applicable.

3. Forensuring compliance with the provisions of this section, the Government may, by rules,
prescribe the register to be maintained by an establishment.

5.6. Casual leave (Sec 115)

Every worker shall be entitled to casual leave for 10 (ten) days with full wages in a calendar year, and if
such leave is not availed for any reason, it shall not be accumulated and the leave of any year shall not
be availed in the succeeding year:

Provided that nothing in this section shall apply to a worker employed in a tea plantation.

5.7.Sick leave (Sec 116)

1. Exceptanewspaper worker, every worker shall be entitled to sick leave with full wages for 14
(fourteen) days in a calendar year.

2. Every newspaper worker shall be entitled to sick leave with half wages for not less than one-
eighteenth of the period of his service.

3. No such leave shall be granted unless a registered medical practitioner appointed by the
employer or, in the absence of such medical practitioner, any other registered medical
practitioner, after examination, certifies that the worker is ill and requires leave for treatment
or cure for such period as is mentioned in the certificate.

4. Such leave shall not be accumulated and carried forward to the succeeding years.

5.8. Annual leave with wages (Sec 117)

1. Every adult worker who has completed 1 (one) year of continuous service in an establishment
shall be allowed during the following period of 12 (twelve) months’ leave with wages for
days calculated on the basis of the works of the preceding 12 (twelve) months at the
following rate, namely:

a. 1(one)day for every 18 (eighteen) days of work, in the case of a shop or commercial or
industrial establishment or factory or road transport establishment;

b. 1 (one)day forevery 22 (twenty two) days of work, in the case of tea plantation;
c.  1(one)dayforevery 11 (eleven) days of work, in the case of a newspaper worker.

2. Every adolescent worker who has completed 1 (one) year of continuous service in an
establishment shall be allowed during the subsequent period of 12 (twelve) months’ leave
with wages for a number of days calculated for the works of previous 12 (twelve) months at
the following rate, namely:
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a. 1(one)day forevery 15 (fifteen) days of work, in the case of a factory;
b. 1 (one)dayforevery 18 (eighteen) days of work, in the case of a tea plantation;

c. 1(one)day forevery 14 (fourteen) days of work, in the case of a shop or commercial or
industrial establishment.

3. Ifany holiday occurs into the leave granted under this section shall be included in such leave.

4. If a worker does not, in any period of 12 (twelve) months, take the leave either in whole or in
part, to which he is entitled under sub-sections (1) or (2), such leave shall be added to the
leave which he is entitled to in the succeeding period of 12 (twelve) months.

5. Notwithstanding anything contained in sub-section (4), an adult worker shall cease to earn
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any leave under this section, when the earned leave due to him amounts to:
a. 40 (forty) days in the case of a factory or road transport establishment;

b. 60 (sixty) days in the case of a tea plantation or shop or commercial or industrial
establishment.

6. Notwithstanding anything contained in sub-section (4), an adolescent worker shall cease to
earn any leave under this section when the earned leave due to him amounts to:

a. 60 (sixty) days in the case of a factory or tea plantation;
b. 80 (eighty) days in the case of a shop or commercial or industrial establishment.

7. If a worker applies for earned leave and is refused by the employer for any reason, such
refused leave shall be added to the credit of such worker beyond the limit mentioned in sub-
section (5) or (6).

8. Forthe purposes of this section, a worker shall be deemed to have completed a period of
continuous service in an establishment notwithstanding any interruption in service during
that period occurred due to:

any holiday;

a.
b. any leave with wages;

c. any leave with or without wages due to sickness or accident;
d. any maternity leave not exceeding 16 (sixteen) weeks;

any period of lay-off;
f.  anylegal strike or any illegal lock-out.

5.9. Festival holidays (Sec 118)

1. Every worker shall be allowed in a calendar year 11 (eleven) days of festival holiday with
wages.

2. The employer shall fix the day and dates of such leave in such manner as may be prescribed
by rules.

3. Aworker may be required to work on any festival holiday, but one day substitute holiday and
two days’ compensatory wages shall be provided for him.

6. Wages and payment
6.1. Responsibility for payment of wages (Sec 121)

Every employer shall be liable to pay to workers employed by him all wages required to be paid under
this Act:

Provided that in the case of all other workers, except any worker employed by a contractor, the Chief
Executive Officer, the manager or any other person responsible to the employer for the supervision
and control of an establishment shall also be liable for such payment:

Provided further that if the wages of a worker employed by the contractor is not paid by the contractor,
the wages of such worker shall be paid by the employer of the establishment, and the same shall be
adjusted from the contractor.

6.2. Time of payment of wages (Sec 123)
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1. The wages of a worker shall be paid before the expiry of the seventh working day following
the last day of the wage period in respect of which the wages is payable.

2. Where the employment of any worker is called an end to the job by the worker or by
retirement or by the employer, whether by way of retrenchment, discharge, removal,
dismissal or otherwise, the wages payable to him shall be paid before the expiry of the
thirtieth working day from the day on which his employment is so terminated.

3. All wages shall be paid on the working day.
6.3. Deductions which may be made from wages (Sec 125)

1. Except the cases for deduction authorised by this Act, no deduction shall be made from the
wages of a worker.

2. Deductions from the basic wages of workers shall be made only in accordance with the
provisions of this Act, and may be of the following kinds only, namely-

a. finesimposed undersection 25;
b. deductions for unauthorised absence from duty;

c. deductions for damage to or loss of any goods given under the custody of a worker or
for loss of money for which he is liable to account, where such damage or loss is directly
attributable to his neglect or default;

d. deductions for house-accommodation provided by the employer;

e. deductions for facilities and service approved by the Government and provided by the
employer, other than the raw materials and equipments used for the requirement of
employment;

f.  deductions for recovery of advances or loans or adjustment of overpayments of wages;
g. deductions ofincome-tax payable by the worker;

h. deductions by order of a Court or deduction by order of any authority competent to
make such order of deduction;

deductions for subscriptions to and for payment of advances from any provident fund to
which the Provident Funds Act, 1925 (Act No. XIX of 1925) applies or any recognised
provident fund as defined in the Income-tax Ordinance, 1984 (Ordinance No. XXXVI of
1984) or any other provident fund approved by the Government;

j.  deductions for payment to any co-operative society approved by the Government or to
an insurance scheme maintained by the Bangladesh Postal Department or any
Government Insurance Company;
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k. deductions made with the written consent of the workers for the contribution to any fund
or scheme constituted or framed by the employer with the approval of the Government
for the welfare of the workers or the members of their families; and

|. deduction of subscription for the CBA Union through check-off system.

6.4. Deductions from wages for absence from duty (Sec 126)

1. Deductions from wages of a worker for absence from the place of worker under section
125(2) (b)may be made only, when he, by the terms of his employment, is required to work,
but he is absent for the whole or any part thereof.

2. The amount of such deduction shall, in no case, be more than the amount of wages payable
to him for the period of absence

Provided that, subject to any rules made in this behalf by the Government, if ten or more
workers in a body absent themselves from work without notice and reasonable cause, wages
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of not exceeding eight days may also be added to the deduction from wages from every
such worker which is payable to the employer in lieu of notice by the terms of his
employment.

Explanation: For the purposes of this section, a worker shall be deemed to be absent from the place
of work if he, being present in such place, refuses to work in pursuance of a stay-in-strike or for any
other unreasonable cause. It shall also be applicable to an officer of the trade union.

6.5. Payment of unpaid wages of the dead or missing workers (Sec 131)

(1) Subject to other provisions of this Chapter, all sums payable to a worker as wages shall, if not
possible to be paid due to his death or on account of his whereabouts not being known,-

(a) be paid to the person nominated by the concerned worker or to the legal heir or heirs of
the worker in this behalf in accordance with the rules;

(b) in absence of nominated person or heir or it could not be possible to pay to the
nominated person or heir for any reason next within 12 months, be deposited to the
"Workers Welfare Foundation Fund” of Bangladesh Workers Welfare Foundation.

(2) When within ten years' time from the date of deposit of this money in the Workers’ Welfare
Fund, the concerned nominated person or heir is not available the deposited money shall be
considered to be the money of Bangladesh Workers Welfare Foundation of its own. ( Nov
14, 2018)

6.6. Establishment of minimum wage board (Sec 138)
1. The Governmentshall establish a Board to be called the Minimum Wages Board.

2. The Minimum Wages Board, hereinafter referred to in this Chapter as the Wage Board, shall
consist of the following members, namely:

a. Chairman;

b. 1(one)independentmember;

c. 1(one) member representing the employers; and
d. 1(one) member representing the workers

3. Forthe purpose of discharging the functions mentioned in section 139, the following
members shall also be included in the Wage Board, namely:

a. 1(one) member representing the employers of the industry concerned;
b. 1(one) member representing the workers employed in the industry concerned.

4.  The Chairman and the other members of the Wage Board shall be appointed by the
Government.

5. The Chairman and the independent member of the Wage Board shall be appointed from
among such persons who have adequate knowledge of industrial labour and economic
conditions of the country, and who are not connected with any industry or associated with
any trade union of workers or employers.

6. The member representing the employers and the member representing the workers under
sub-section (2) or (3) shall be appointed after considering nominations, if any, of such
organisations as the Government considers to be representative organisations of such
employers and workers:

Provided that if no nomination is received from the representatives of the employers or workers in
spite of more than one effort, the Government may, in its own opinion, appoint such persons whom it
considers to be fit to be representative of employers or workers.
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7. Compensation for injury by accident

7.1. Liability of employer to pay compensation (Sec 150)

1.

ICAB 2024

If a worker is bodily injured by an accident arising out of the course of his employment, his
employer shall be liable to pay him compensation in accordance with the provisions of this
Chapter.

An employer shall not be liable to pay such compensation, if:

a.

a worker does not lose the ability to work, in whole or in part, for a period exceeding
three days due to injury;

the cause of injury to a worker, not resulting in death, by the accident directly attributed
to;

the worker having been at that time under the influence of drink or drugs;

the wilful disobedience by the worker of a clear order or to rules made for the purpose
of securing the safety of workers;

the wilful removal or disregard by the worker of any safety guard or other device which
he knew to have been provided for the purpose of securing the safety of workers.

any worker, employed in any employment specified in “Part-A” of the Third Schedule, is
attacked with any disease specified therein as an occupational disease peculiar to that of
employment; or

a worker, while in the service of an employer for a continuous period of not less than 6
(six) months in any employment specified in Part-B of the Third Schedule, is attacked by
any disease specified therein as an occupational disease peculiar to that employment,
being attacked of such disease shall be deemed to be an injury by accident within the
meaning of this section, and, unless the employer proves the contrary, such accident
shall be deemed to have arisen out of the course of his employment.

The Government may, by notification in the official Gazette, add any description of
employment to the employments specified in the Third Schedule, and in that case, shall
specifically mention what shall be the occupational disease peculiar to that employment, and

there after the provisions of sub-section (3) shall be so applied as if such disease were
declared as occupational disease peculiar to that employment under this Chapter.

Save as provided by sub-sections (3) and (4), no compensation shall be payable to a worker
in respect of any disease unless the disease is directly attributable to an injury by accident
arising out of the course of his employment.

Nothing herein contained shall be deemed to confer any right to compensation on a worker
in respect of any injury if he has instituted a suit for damages for such injury in a civil Court
against the employer or any other person.

No suit for damages, in respect of any injury, shall be instituted by a worker in any Court, if-

a.
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he submits an application claiming compensation in respect of such injury before a
Labour Court; or

there is an agreement between him and his employer providing for the payment of
compensation in respect of such injury in accordance with the provisions of this Chapter.

For the purposes of this Chapter, "worker" means any person employed by the employer
directly or through contractors, who is-
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a. arailway servant as defined in section 3 of the Railways Act, 1890 (Act No. IX of 1890)
(who is not employed in any permanent post of any administrative, district or upazilla
office of the railway, and also not employed in any post specified in the Fourth
Schedule); or

b. employedin any post specified in the Fourth Schedule;

whether the contract of his employment is oral or in writing, expressed or implied, and
any reference to an injured worker shall, if he dies, include his dependents or any of
them.

7.2. Distribution of compensation (Sec 155)

1. No compensation payable in respect of a worker died from injury and no lump sum amount
payable as compensation to a person under a legal disability, shall be paid otherwise than by
making deposit with the Labour Court.

2. If any compensation mentioned in sub-section (1) is paid directly by an employer, it shall not
be deemed to be a payment of compensation, unless the concerned worker, during the
period of his employment, has nominated in the manner prescribed by rules any of his heirs
to receive the compensation in the event of an injury resulting in his death and the
compensation is paid to that nominated heir.

3. Notwithstanding anything contained in sub-section (1), in the case of a deceased worker, the
employer may make advance payment as compensation to any of his dependents, and the
Labour Court shall, deducting such advance from the compensation payable to such
dependent, refund it to the employer

Provided that where, in the case of a deceased worker, any amount is paid for his burial or treatment
or carrying of dead body, it shall not be deducted from any amount paid in advance by the employer
or from the compensation payable to the dependents through the Labour Court.

4. Any other sum payable as compensation may be deposited with the Labour Court on behalf
of the person entitled thereto.

5. Avreceipt given by the Labour Court shall be a sufficient discharge in respect of any
compensation deposited with it.

6.  On the deposit of any money as compensation in respect of a deceased worker under sub-
section (1), the Labour Court may, if necessary, by a notice published, or served on each
dependent, in such manner as it thinks fit, call upon the dependents to appear before it on
such date as it may fix for determining the distribution of the compensation.

7. Ifthe Labour Court is satisfied after any enquiry, which it may deem necessary, that there
exists no dependent, the Court shall, after not less than 2 (two) years following the date of
deposit, transfer the undistributed money deposited with it for the welfare of workers to such
fund which the Government may, by notification in the official Gazette, specify or establish.

8. The Labour Court shall, on an application by the employer, furnish him a statement showing
in detail all disbursements made by it.

9. Any compensation deposited in respect of a deceased worker shall, subject to any deduction
made under the provisions of sub-section (3), be apportioned among the dependents of the
deceased worker or among any of them in such proportion as the Labour Court thinks fit, or
the Labour Court may, in its discretion, allot it to any one dependent.

10. Where any compensation deposited with the Labour Court is payable to any person, the
Labour Court shall, if the person to whom the compensation is payable is not under any legal
disability, pay to him, and in other cases, may pay to the person entitled thereto.
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11. Where any lump sum deposited with the Labour Court is payable to a person who is under a
legal disability, such sum may be invested or applied for the benefit of such person during
his disability in such manner as the Labour Court may direct.

12. Where a half monthly compensation is payable to any person who is under a legal disability,
the Labour Court may, on its own or on an application, give order to pay such compensation
during his disability to any dependent of the concerned worker or to any other person whom
the Labour Court thinks fit to provide for the welfare of such worker.

13. Where on an application or otherwise the Labour Court is satisfied that due to negligence of
a parent to heir her children, or due to changes of the circumstances of any dependent, or for
any other sufficient reason, any order of the Labour Court as to the distribution of any sum
paid as compensation or any order of such Court as to the investment or application of any
compensation payable to any such dependent is to be varied, the Labour Court may make
such order for the variation of its former order as it thinks fit in the circumstances of the case:

Provided that if such order is prejudicial to any person, such order shall not be made, unless such
person has been given an opportunity of showing cause against such order, or in any case in which it is
necessary to make repayment by the dependent of any sum already paid to him as compensation.

14. Where the Labour Court varies any order under sub-section (13) on the ground that the
payment of compensation to any person has been obtained by fraud, impersonation or any
other improper means, any compensation so paid may be recovered from him under the
provisions of section 329.

7.3. Prohibition to assign, attach or charge compensation (Sec 156)

Save as provided in this Chapter, any lump sum or monthly compensation payable under this Chapter
shall not be assigned, attached or charged, or shall not be transferred to any person other than the
worker by operation of any law, or shall not be set off any claim against the same.

7.4. Power to require from employer statement regarding fatal accident (Sec 158)

1. Where a Labour Court receives information from any source that a worker has died as a result
of an accident arising out of, and in the course of, his employment, it shall send, by registered
post, a notice to the worker's employer requiring him to submit, within 30 (thirty) days of the
service of the notice, a statement, in the form prescribed by rules, giving the reasons and
circumstances attending the death of the worker, and indicating whether, in the opinion of
the employer, he is oris not liable to deposit compensation on account of the death.

2. Ifthe employer is of the opinion that he is liable to deposit compensation, he shall make the
deposit within 30 (thirty) days of the service of the notice.

3. Ifthe employer is of the opinion that he is not liable to deposit compensation, he shall, in his
statement, state the grounds of it.

4. Where the employer disclaims his liability as mentioned above, the Labour Court may, after
such enquiry as it may think fit, inform any of the dependents of the deceased worker that it is
open to the dependents to prefer a claim for compensation, and may provide them such
other information, as the Court thinks fit.
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7.5. Medical examination (Sec 160)

1. Where a worker gives notice of an accident, the employer shall, within 3 (three) days of
service of such notice, cause the worker to be examined 1[at the expense of the employer] by
a registered medical practitioner and the worker shall submit himself for such examination.

Provided that if the accident or illness of the worker is of grave nature, the employer shall cause him to
be examined at the place where the worker is staying.

2. If any worker continues to receive monthly compensation under this Chapter, he shall, if so
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10.

11.

required, submit himself for such examination from time to time.

Where a worker is not examined as aforesaid, he may get himself examined by a registered
medical practitioner and the employer shall be liable to pay him the expenses for such
examination.

No worker shall be ordered to present himself for medical examination under sub-section
(1) or (2) otherwise than in accordance with rules made under this Chapter or on any day
other than the day prescribed by rules.

If a worker being ordered by the employer under sub-section (1) or (2) or by the Labour
Court at any time, refuses to present himself to the registered medical practitioner for
medical examination or in any other way obstructs the same, his right to compensation shall
remain suspended during the continuance of such refusal or obstruction, unless, in the case
of refusal, he was prevented by sufficient cause from so presenting himself.

If a worker, before the expiry of the period within which he is supposed to present himself for
medical examination under sub-section (1) or (2), voluntarily leaves, without having been so
examined, the vicinity of his place of employment, his right to compensation shall remain
suspended until he returns or offers himself for such examination.

If a worker, whose right to compensation is suspended under sub-sections (5) and (6) dies
without having present himself for medical examination as required under any of the
foregoing sub-sections, the Labour Court may, if it thinks fit, direct for the payment of
compensation to the dependents of the deceased worker.

Where under sub-section (5) or (6) the right to any compensation is suspended, no
compensation shall be payable in respect of the period of suspension and if the period of
suspension commences before the expiry of the waiting period referred to in section
151(1)(b), the waiting period shall be increased by the duration of suspension.

Where an injured worker, being offered by the employer of medical treatment by a medical
practitioner free of charge, refuses to accept it, or having accepted such offer deliberately
disregards the instructions of such medical practitioner, and if it is proved that the worker has
not thereafter been regularly attended by a registered medical practitioner or having been
so attended has deliberately failed to follow medical practitioner's instructions and such
refusal, disregard or failure was unreasonable in the circumstances of the case and the injury
is aggravated thereby, the injury and the disablement evident from it shall be deemed to be
of the same nature and duration as they might have reasonably been expected to be if the
worker had been regularly attended by a registered medical practitioner and had followed
his instructions, and the compensation, if any, shall be payable accordingly.

Where any employer or the injured worker is not satisfied with the report of the medical
examination by a registered medical practitioner, he may refer the case for re-examination by
a medical specialist of at least the rank of an Associate Professor of a Medical College, and
the expenses incurred for such examination shall be borne by the employer or the worker, as
the case may be.

Where in any establishment at least 10 (ten) workers are working, the employer of such
establishment may introduce and implement an insurance scheme against accident under
group insurance programme for the workers, and the benefits or money received from such
accident insurance scheme shall be spent for the treatment of the workers.

Workers' participation in company'’s profit

1.

. Application of workers’ participation in company’s profit (Sec 232)

This Chapter shall apply to a company or establishment which fulfils any one of the following
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conditions, namely:-

a. the amount of its paid up capital on the last day of an accounting year is not less than
taka 1 (one) crore;

b. the value of its permanent assets on the last day of an accounting year is not less than
taka 2 (two) crore.

2. The Government may, by notification in the official Gazette, also apply this Chapter to any
other company or establishment specified therein.

3. Notwithstanding anything contained in sub-sections (1) and (2), the Government shall, in the
cases of hundred percent export oriented industrial sectors or hundred percent foreign
exchange investing sectors, make, by rules, the provisions for constitution of a fund,
constitution of the fund management board, determination of the amount of grant and
manner of its collection and utilisation of the fund and the necessary provisions for other
ancillary matters, centrally in each such sector, consisting of the buyers and employers, for
the beneficiaries working in the respective sectors:

Provided that such board may, subject to the prior approval of the Government, make regulations for
carrying out the proposes of this section.

8.2. Establishment of Participation fund and welfare fund (Sec 234)
1. Every company to which this Chapter applies shall-

a. establish a Workers Participation Fund and a Workers Welfare Fund in accordance with
the provisions of this Chapter within 1 (one) month of the date on which this Chapter
becomes applicable to it; and

b. pay, within 9 (nine) months of the close of every year, five percent (5%) of the net profit
of the previous year at the proportion of 80:10:10 to respectively the Participatory Fund,
Welfare Fund and Workers Welfare Foundation Fund established under section 14 of
the Bangladesh Workers Welfare Foundation Act, 2006:

Provided that if an employer deposited one percent (1%) of the net profit of the company to the
Welfare Fund immediately before this provision takes effect, the Trustee Board shall be required to
deposit fifty percent (50%) of the money so deposited to the Welfare Fund to the above-mentioned
Workers Welfare Foundation Fund.

2. The amount paid to the said 2[Funds] under sub-section (1) (b) in relation to a year shall be
deemed to have been allocated to those 3[ Funds] on the first day of the next succeeding
year.

8.3. Management of the funds (Sec 235)

1. Assoon as may be, after the establishment of the Participation Fund and the Welfare Fund,
there shall be constituted a Board of Trustees consisting of the following members, namely:-
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a. two members nominated by the collective bargaining agent of the company and if there
is no collective bargaining agent, 2 (two) members elected by the workers of the
company from amongst themselves; and

b. two members nominated by the management of the company, of whom at least one
shall be a person from the accounts section of the company.

2. The members of the Board of Trustees shall elect for every year a person to be the Chairman
of the Board alternatively from amongst the members under sub-section (1) (a) and (1) (b),
but the first Chairman shall be from amongst the members under sub-section (1) (b).
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3. The Board of Trustees shall manage and administer the Funds in accordance with the
provisions of this Chapter and any rules made in this behalf.

4. The Board of Trustees shall, in exercise of its powers and performance of its functions, be
subject to such directions as may be given by the Government from time to time.

5. Ifthe Government is of opinion that the Board of Trustees or a member thereof is persistently
failing in the performance of its or his functions or is generally acting in a manner inconsistent
with the objects and interests of the Funds, the Government may, after giving the Board or
such member an opportunity of showing cause by order:

a. dissolve the Board for such period as may be specified therein or remove such member
from his office; and

b. directthat until the Board of Trustees is reconstituted or until a new member is
nominated or elected to the office of such member, the powers and functions of the
Board or such member shall be exercised and performed by a person specified in the
order.

6. Upon the dissolution of the Board of Trustees under sub-section (5), the members of the
Board shall cease to hold office and any reference to the Board of trustees in this Chapter or
any rules shall be construed as reference to the person specified in the order made under
the sub-section.

7. Before the expiry of the period of dissolution, the Board of Trustees shall be re-constituted in
accordance with the provisions of this Chapter so as to enable it to take over its charge upon
the expiry of such period.

8. If any Board of Trustee is dissolved, or the Chairman or any member thereof is removed, by
the Government under clause (a) of sub-section (5), the members of such Board or the
Chairman or the member concerned thereof shall not be re-elected or nominated to the
Board of Trustee.

8.4. Fine, recovery of money, etc. (Sec 236)

1. Where any company or Trustee Board fails to comply with the provisions of section 234, the
Government may, by order, direct it to do acts in accordance with the provisions within such
time as may be specified is that order.

2. If any company or Board of Trustee fails to do any act within the time specified in the order
issued under sub-section (1), the Government may, by order, impose on every director,
manager or officer of that company who is directly or indirectly responsible for the
management of the affairs of the company or, as the case may be, the Chairman, member or
a person or persons of the Board of Trustee concerned who is responsible for the
management of the affairs of that Board a fine of taka not exceeding 1 (one) lac and, in the

3. case of continuous failure, a further amount of taka 5 (five) thousands for every day from the
first day of such failure and direct to pay the total amount of fine within the next 30 (thirty)
days:

Provided that if any person contravenes the aforesaid provisions again or fails to comply therewith,
twice the amount of fine specified above shall be imposed on him.

4.  If any amount payable under section 234 remains unpaid and any fine imposed under this
section is not paid within the time specified in the relevant order, such unpaid amount and
fine shall be deemed to be public demand and be recoverable in accordance with the
provisions of the Public Demands Recovery Act, 1913 (Act No. IX of 1913).

5. Any person aggrieved by an order issued under sub-sections (1) and (2) may, within 30
(thirty) days of making such order, apply to the Government for review thereof and the
Government shall, on receipt of such application, within not exceeding 45 (forty-five) days,
review the matter and make appropriate order and inform the person, company or Board of
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Trustee concerned accordingly.
6.  An order made by the Government under sub-section (4) shall be final.

8.5. Investment of participation fund (Sec 240)

1. The amount allocated or deposited in the Participation Fund shall be available to the
company for its business operation.

2. The company may request the Board of Trustees to utilise the amount of the Participation
Fund for investment under sub-section (11), and the Board may decide for such investment.

3. The company shall pay interest on the amount of the Participation Fund which is used for its
business at the rate of two and a half percent above the bank rate or 75% (seventy five
percent) of the rate at which dividend is declared on its ordinary shares, whichever is higher.

4. In case there is more than one class of ordinary shares of any company, on which different
rates of dividend are declared then, for the purpose of determining the rate of interest
payable under sub-section (3), the weight average of the different rates of dividend shall be
taken into consideration.

5. The interest to the Participation Fund, so payable, shall be deposited to the Fund on and
from the first day of the year next succeeding the year in which the Fund has been used by
the company.

6.  Where any company does not want to utilise any amount of the Participation Fund in its
business under sub-section (1), there shall also be payable the aforesaid rate of interest by
the company on the said amount of the Fund for the period between the date of allocation of
any amount to the said Fund and the date of its investment under sub-section (11).

7. If, at any time after the establishment of the Participation Fund, the company raises any
additional capital, otherwise than through the issue of bonus or bonus shares, the
Participation Fund shall have the first option to convert any amount available to the company
under sub-section (1), or any asset of the Participation Fund into ordinary equity capital;
provided that it, shall not, after such conversion, be more than twenty five percent of the
paid-up capital of the company or of 50% (fifty percent) of the additional capital, whichever is
less.

8. Forthe purpose of exercising the right of conversion under sub-section (7), the Board of
Trustees shall be given sufficient time to sell assets of the Participation Fund to realise the
amount needed for participation in the additional capital of the company.

9. The shares acquired in the manner set out in sub-section (7) shall participate in future bonus
and right-issues in the same manner as of other shares.

10. The shares acquired in the manner set out in sub-section (7) shall have voting rights in the
same manner as of other shares and such voting rights shall be exercised by the Board of
Trustee on behalf of the Participation Fund.
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11. The money of the Participatory Fund may be invested in any Government-owned sector
which is eligible for investment.

8.6. Utilisation of participation fund (Sec 242)

1. Two-thirds of the total amount deposited in the Participation Fund in every year shall be
distributed in equal proportion to all [beneficiaries] in cash, and the remaining one-third shall
be invested in accordance with the provisions of section 240(11), whose profit shall also be
distributed in equal proportion to all [beneficiaries.]

2. If a[beneficiary] voluntarily leaves the service of a company he shall be entitled to benefits of
both the Funds, if any, admissible to him under this Chapter.

3. Ifthe service of a [beneficiary] is terminated, otherwise than by dismissal, he shall be as per
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with a [beneficiary] who retires from the service of a company.
If any [beneficiary] is dismissed from service, his share in the Funds shall be forfeited.

In the event of transfer of a [beneficiary] from one office or unit of a company to another
office or unit of that company, the benefits of the Funds accrued to the beneficiaries shall be
transferred to the Funds of the office or unit to which he is so transferred, and his service in
the previous office or unit shall be counted towards his entittement to the benefits of the
Funds of the office or unit to which he is so transferred.

In the event of retirement of a [beneficiary, the beneficiary himself], or in the event of his
death during employment in a company, his nominee, shall receive full benefits under this
Chapter.

8.7. Utilisation of welfare fund (Sec 243)

Subject to the compliance of the provisions of this Chapter, the amount deposited in the Welfare Fund
may be utilised for such purposes and in such manner as the Board of Trustee may decide, and the
Board shall inform the Government relating thereto

9. Provident Fund and other terminal benefits
9.1. Provident fund in private sector establishments (Sec 264)

1.

Any establishment in the private sector may constitute a provident fund for the benefits of its
workers.

The said provident fund shall be constituted by an establishment in such manner as may be
prescribed by rules made in this behalf under sub-section (3).

Notwithstanding anything contained in sub-section (2), the Government may make rules for
constitution of the provident fund for workers employed in establishments in private sector,
and where such rules are made the establishment to which those rules apply, shall be
required to comply with the provisions of such rules.

The said provident fund shall be administered by a Board of Trustees.

Such Board of Trustees shall consist of equal number of representatives of the employer and
workers employed in the establishment concerned; and a person nominated by the
Government shall be its Chairman.

The representatives of the employer shall be nominated by the employer and the
representatives of the workers shall be nominated by the collective bargaining agent.

Provided that in the case where there is no collective bargaining agent in each case
representatives of the worker shall be nominated by participation committee. ( Nov 14,
2018)

Where there is no collective bargaining agent or participation committee in an
establishment, the representatives of the workers shall be elected by the workers of that
establishment under the supervision of the Director General.

All members of the Board of Trustees shall hold office for a period of 2 (two) years:

Provided that they shall continue to hold office until their successors enter upon office.

Every permanent worker shall, after completion of 1 (one) year of his service in the
establishment, where the provident fund is constituted, subscribe to the provident fund,
unless otherwise agreed upon, in every month a sum, not less than seven percent and not
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more than eight per cent of his monthly basic wages; and the employer shall contribute to it
an equal amount.

10. Notwithstanding anything contained in this section, an establishment in the private sector
shall be required to constitute a provident fund for the benefit of its workers, if at least three-
fourths of the total number of workers employed therein so demand to the employer by an
application in writing.

11. Where a demand for constitution of a provident fund is made under subsection (10), the
employer of the establishment shall, within é (six) months of the receipt of application make
necessary provisions for its constitution under subsection (3) and the provident fund shall
start operation before the expiry of that period.

12. At least half of the total accumulations in such provident fund shall be invested for any of the
following purposes, namely:-

a. |.C.B, Mutual Fund Certificate;

b. 1.C.B, Unit Certificate; and

c. anygovernmentsecurities including defence and postal saving certificate.
13. The cost of maintenance of the provident fund shall be borne by the employer.

14. The accounts of income and expenditure of the provident fund shall be audited every year at
the cost of the establishment in the same manner as the accounts of income and expenditure
of the establishment are audited:

Provided that the Government may appoint an independent auditor for any special audit of the
income and expenditure of such fund at its own cost.

15. A statement of accounts of income and expenditure of the provident fund, together with the
audit report relating thereto, shall be forwarded to the Director of Labour within 1 (one)
month of the submission of audit report.

16. Where the Government is satisfied that a provident fund constituted in an establishment in
the private sector is working satisfactorily and the workers have no complaint against it, the
Government may, on application by the employer of that establishment, by order in writing,
exempt that establishment from the operation of this section.

17. An establishment constituting a provident fund under the provisions of this section shall be
deemed to be a government establishment for the purposes of the Provident Funds Act,
1925 (Act No.XIX of 1925).

18. In this section, an establishment in private sector shall mean such an establishment which is
not owned or managed directly by the Government or by any local authority or to which any
provident fund rules made by the Government or by any local authority does not apply.
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9.2. Cost of administration of fund (Sec 267)

1. The Board of Trustees may levy an administrative charge on the basis of subscription.

2. The Government shall, in consultation with the Board, fix such percentage of the total
contributions of employers and workers as shall be the cost of administration.

3. The employers shall, within 15 (fifteen) days of the close of every month, pay the
administrative charge so fixed to the Provident fund by separate bank draft or cheque.

4. When the payment of the administrative charge is made by a cheque, the collection charge,
if any, shall be included in the amount for which the cheque is drawn in respect of the
administrative charge.

9.3. Subscription to provident fund (Sec 268)

1. Every employer of a tea plantation, which is in operation for more than 3 (three) years, shall,
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in respect of every worker, other than an apprentice, employed in his tea plantation for more
than 1 (one) year, pay to the provident fund a subscription at the rate of seven and a half per
cent of the basic wages for the time being payable to that worker.

2. Every worker mentioned in sub-section (1) shall pay to the provident fund a subscription
equal to the subscription payable by the employer in respect of him.

3. Where the amount of any subscription payable under this section involves a fraction of taka,
such fraction shall be rounded off to the nearest taka.

4. If, in any case, the subscription made at the time of coming into force of this Act to an existing
provident fund is higher than that provided in this section, then that higher rate of
subscription shall continue to be made as if this Act had not come into force.

5. The total accumulations in the provident fund shall, in such manner as may be prescribed by
rules, be held in deposit and be invested.

10. Misconduct, punishment and disciplinary proceedings
10.1. Punishment for misconduct and conviction (Sec 23)

1. Notwithstanding anything contained as to lay-off, retrenchment, discharge and termination of
service elsewhere in this Act, a worker may be dismissed without a notice or without wages in
lieu of a notice if he is:

a. convicted of any criminal offence; or
b. found guilty of misconduct under section 24.

2. A worker found guilty of misconduct may, instead of being dismissed under sub-section (1),
under any extenuating circumstances, be awarded any of the following punishments,
namely:-

a. removal;

b. reduction to a lower post, grade or scale of pay for a period not exceeding 1 (one)

year;
c. stoppage of promotion for a period not exceeding 1 (one) year;
d. withholding of increment for a period not exceeding 1 (one) year;

fine;

f.  suspension without wages or without subsistence allowance for a period not
exceeding 7 (seven) days;

g. censure and warning.

3. Aworker who is dismissed under sub-section (2)(a) shall, if the period of his continuous
service is not less than 1 (one) year, be paid by the employer as compensation 15 (fifteen)
days wages for every completed year of his service:

Provided that no worker shall be entitled to any compensation if he is dismissed for misconduct under
sub-section (4)(b) and (g); but in such case, the worker concerned shall get other lawful dues as usual.

4.  The following acts shall be treated as misconduct, namely:-

a. willful disobedience, whether alone or in combination with others to any lawful or
reasonable order of a superior;

b. theft[misappropriation,] fraud or dishonesty in connection with business or property of
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the employer;

c. taking or giving bribe in connection with his or any other worker's employment under
the employer;

d. habitual absence without leave of absence for more than 10 (ten) days at a time
without obtaining leave;

e. habitual late attendance;

f. habitual breach of any law or rule or regulation applicable to the establishment;
g. disorderliness, riot, arson or breakage in the establishment;
h.  habitual negligence in work;

habitual breach of any rule relating to employment, including discipline or conduct,
approved by the Chief Inspector;

j.  altering, forging, wrongfully changing, damaging or causing lose to employer's official
records.

5. If a worker dismissed under sub-section (1) (a), is acquitted on an appeal, he shall be
reinstated to his original post or shall be appointed to a suitable new post; and if any of them
is not possible, he shall be paid compensation at a rate equal to the rate of compensation
payable to a discharged worker, deducting the amount of compensation already paid to him
for his dismissal.

10.2. Procedure of punishment (Sec 24)
1. No order of punishment under section 23 shall be made against a worker unless-
a. the allegation against him is recorded in writing;

b. heis given a copy of the allegation and a period of at least 7 (seven) days is given to
explain;

c. heisgiven an opportunity of being heard;

d. heis found guilty after an enquiry made by the enquiry committee consisting of equal
number of representatives of the employer and the worker:

Provided that such enquiry shall be concluded within 60 (sixty) days.
e. the employer orthe manager approves the order of dismissal.

2. Aworker charged for misconduct may be suspended pending enquiry into the charge and,
unless the matter is pending before any Court, the period of such suspension shall not
exceed 60 (sixty) days:
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Provided that during the period of such suspension, a worker shall be paid by his employer subsistence
allowance and he shall get other allowances in full.

3. An order of suspension shall be in writing and shall take effect immediately on delivery to the
worker.

4. In an enquiry, the accused worker may be 3[assisted] by any person employed in his
establishment and nominated by him.

5. Ifin an enquiry, any oral evidence is given by any party, the person against whom such
evidence is given may cross examine the witness.

6. If, on enquiry, a worker is found guilty and is punished under section 23 (1), he shall not be
entitled to his wages for the period of suspension, but he shall be entitled to the subsistence
allowance for such period.
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If, on enquiry the charge against the worker is not proved, he shall be deemed to have been
on duty in the period of suspension and shall be paid his wages for such period with
adjustment of the subsistence allowance already paid.

In case of awarding punishment, a copy of the order of punishment shall be supplied to the
worker concerned.

If a worker refuses to accept any notice, letter, statement of allegation, order or any other
papers sent to him by the employer, it shall be understood to have been delivered to him, if a
copy thereof is exhibited on the notice board and another copy is sent by registered post to
the address of the worker obtained from the records of the employer.

In awarding any punishment the employer shall take into account the previous record of the
worker concerned, the [importance of the offence, credit and contribution during service]
and existing any other special circumstances.

10.3. Special provisions relating to fine (Sec 25)

1.

No fine exceeding (one-tenth) of the wages payable to a worker in a wage-period shall be
imposed on any worker.

No fine shall be imposed on a worker who is under the age of 15 (fifteen) years.

No fine imposed on any worker shall be recovered from him by instalments or after the expiry
of 60 (sixty) days from the date on which it was imposed.

Every fine shall be deemed to have been imposed on the day of the commission of the
offence in respect of which it was imposed.

All fines and all realisations thereof shall be recorded by the employer in a register
prescribed by rules and all fines realised shall be spent only for the welfare of the workers
employed in the establishment.
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Self-tests

1. Whatis the daily working hour for a worker?

Describe rules regarding compensation for death of worker.

Write a short note about restriction on employment of children and adolescents.
What are the provision of floors, stairs and passages in every establishment?

Briefly describe the disqualification for being an officer or a member of a trade union.
What are the provision regarding precautionary measures against fire?

Describe rules regarding establishment of participation fund and welfare fund.

Write a short not regarding the provision of group insurance.

W o N o ok~ w D

Describe the provisions relating to maternity benefit of women workers.

A
o

Short notes:

a. Wages

b. Strike

c.  Retirement
11. Who is a CBA?

12. Distinguish between discharge and dismissal.
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Answers to Self-tests Answer to question no. 1

As per section 100 of Bangladesh Labour Act 2006, no adult worker shall ordinarily work or be
required to work in an establishment for more than 8 (eight) hours in a day:

Provided that subject to the provisions of section 108, any such worker may work in an establishment
up to 10 (ten) hours also in a day.

Answer to question no. 2

If a worker dies while in service after a continuous service of not less than two years, his nominee orin
the absence of any nominee, his dependent shall be paid a by the employer a compensation at the
rate of thirty days' wages for a normal death and of forty five days for an accidental death while
working in the establishment or on duty for every completed year of service or for any part thereofin
excess of six months, or gratuity whichever is higher, and the amount will be in addition to any other
benefit to which the deceased worker would have been entitled to had he retired from the service.
(Section 19)

Answer to question no. 3
Restrictions on employment of children and adolescents are given in the following (sec 34):
1. No child shall be employed or permitted to work in any occupation or establishment.

2. No adolescent shall be employed or permitted to work in any occupation or establishment,
unless:

a. a certificate of fitness in the form prescribed by rules, and granted to him by a
registered medical practitioner is in the custody of the employer ; and

b. he carries, while at work, a token containing a reference to such certificate.

3. Nothing of sub-section (2) shall apply to the employment of any adolescent in any occupation
or establishment either as an apprentice or for receiving vocational training.

4. The Government may, if it thinks that an emergency exists and it is necessary in the public
interest, by notification in the official Gazette, suspend the application of sub-section (2) for
such period as may be specified therein.

Answer to question no. 4
According to section 72 of Bangladesh Labour Act 2006, in every establishment:

a. allfloors, stairs, passages shall be of sound construction and properly maintained and
where necessary strong railing shall be provided to ensure their safety, and the
passages and stairs shall be kept opened for easy movement during continuance of
work.

b. there shall, in so far as reasonably practicable, be provided with safe means of access to
every place where any person is, at any time, required to work

c. passages and stairways shall be clean, wide and clear of all Obstructions and

d. an employer may, for overall safety of the factory and workers, bring the passages of
movements, stairs, gates, godowns and common utility area of the place of work under
close circuit camera.
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Answer to question no. 5

Notwithstanding anything contained in the constitution of a trade union, a person shall be disqualified
for election as, or for being, an officer or a member of a trade union who:

a. has been convicted of a criminal offence involving moral turpitude or of an offence
under section 196 (2) (d) or section 298 and unless a period of 2 (two) years has elapsed
since his release;

b. isnotemployed or working in the establishmentin which the trade union is formed

Provided that in the case of the nationalised industrial sector, the members of a union may, if they
desire, elect 10% (ten percent) of the total officials of the executive committee of that union from
amongst the persons who are not working in the concerned establishment.

Nothing is sub-section (1) (b) shall apply to any federation of trade unions.

Answer to question no. 6

As per section 62 of Bangladesh Labour Act 2006, provisions regarding precautionary measures
against fire are given in the following:

1. Every establishment shall be provided with such means of exit including at least one
alternative staircase connecting with every floor at the time of fire and requisite number of
firefighting equipment [in every floor] as may be prescribed by rules.

2. Ifitappears to an Inspector that no means of exit has been provided according to the rules
mentioned in sub-section (1) 4[or no requisite number of fire fighting equipments have been
placed according to the licence given by the Fire Service Department], he may, by serving an
order in writing upon the employer, inform him of the measures which in his opinion are
required to be taken within the time specified in that order.

3. Inevery establishment the door affording exit from any room shall not be locked or fastened
so that the person working in the room may easily and immediately open it from inside and
all such doors, unless they are of the sliding type, shall be constructed to open outwards,
or where the door is between two rooms, in the direction of the nearest exit from the building
and no such door shall be locked or obstructed while work is being carried on in the room.

4. In every establishment, except the exit for ordinary use, every window, door or other exit
affording means of escape in case of fire shall be distinctively marked in Bangla letters by red
colour or marked by other clearly understood sign.

5. In every establishment, the clearly audible whistle shall be provided to alarm every worker
employed therein in case of fire or danger.

6. Afree passage-way giving access to each way of exit in case of fire shall be provided for the
use of the workers in every room of the establishment.
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7. In every establishment where 10 (ten) or more workers are ordinarily employed in any place
above the ground floor, or explosive or highly inflammable materials are used, or stored,
effective measures shall be taken to ensure that all workers may be familiar with the means of
escape in case of fire and are adequately trained in the routine work to be followed in such
cases.

8. Infactories and establishments wherein 50 (fifty) or more workers/employees are employed,
at least once in every 2[6 (six) months] a mock firefighting shall be arranged and a book of
records in this regards shall be maintained in the prescribed manner by the employer.
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Answer to question no. 7

According to section 234 rules regarding establishment of participation fund and welfare fund are
given below:

1. every company to which this Chapter applies shall-

a. establish a Workers Participation Fund and a Workers Welfare Fund in accordance with
the provisions of this Chapter within 1 (one) month of the date on which this Chapter
becomes applicable to it; and

b. pay, within 9 (nine) months of the close of every year, five percent (5%) of the net profit
of the previous year at the proportion of 80:10:10 to respectively the Participatory Fund,
Welfare Fund and Workers Welfare Foundation Fund established under section 14 of
the Bangladesh Workers Welfare Foundation Act, 2006:

Provided that if an employer deposited one percent (1%) of the net profit of the company to the
Welfare Fund immediately before this provision takes effect, the Trustee Board shall be required to
deposit fifty percent (50%) of the money so deposited to the Welfare Fund to the above-mentioned
Workers Welfare Foundation Fund.

2. The amount paid to the said 2[Funds] under sub-section (1) (b) in relation to a year shall be
deemed to have been allocated to those 3[ Funds] on the first day of the next succeeding
year.

Answer to question no. 8
The provisions regarding group insurance are given in the following:

1. The Employer shall introduce group insurance in under the existing Insurance Act, in the
establishments wherein 100 permanent workers are employed.

2. The amount claimed as insurance shall be in addition to other dues payable to a worker
under this Act. Provided that in case of death of a worker the responsibility will be of the
employer to recover the insured money and the employer shall pay the amount, received
from the insurance claim, directly to the dependents. Further provided that notwithstanding
whatever difference in any other law, if an insurance claim is raised under this Section, this
has to be resolved by the joint initiative of the insurance company and employer within
hundred twenty days.

Answer to question no. 9

Please see section 3 of this chapter for answer.

Answer to question no. 10

a. 'Wages' means all remuneration, expressed in terms of money or capable of being so
expressed, which would, if the terms of employment, expressed or implied, were
fulfilled, be payable to a worker in respect of his employment or of work done in such
employment, and includes any other additional remuneration of the nature aforesaid
which would be so payable, but does not include-

|.  the value of any house accommodation, supply of light, water medical attendance
or other amenity or of any service excluded by general or special order of the
government,

ll.  any contribution paid by the employer to any pension fund provident fund,
lll.  anytraveling allowance on the value of any traveling concession,

IV. any sum paid to the worker to defray special expenses entitled on him by the nature
of his employment;
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b. ‘strike’ means cessation of work or refusal to work jointly by a group of workers
employed in any establishment or refusal to accept work or continue to work
unanimously by a body of workers employed therein.

c.  'Retirement’ Means normal termination of employment of a worker on attaining certain
age under section 28 of the Act. Provided that retirement shall also include voluntary
retirement from service on completion of 25.

Answer to question no. 11

According to the Bangladesh Labour Act 2006, ‘Collective Bargaining Agent (CBA)' means in relation
to an establishment or group of establishments, means the trade union of workers or federation of
trade group of establishments in the matter of collective bargaining

Answer to question no. 12

The basic distinction between discharge and dismissal is given below:

'Discharge’ means the termination of services of a worker by the employer for reasons of physical or
mental incapacity or continued ill-health of a worker.

'Dismissal’ means the termination of services of a worker by the employer for misconduct.

Answer to interactive Questions

1. According to the Labour Act 2006, section 19, Mr. Kamran's nominee was entitled for a
compensation of 45 days wages for the accidental death. As he was at work

2. The company should pay the maternity benefit to Mrs. Nadia Sultana by cash as per section
48 of Labour Act, 2006.

3. Yes, Labour Act 2006 sets out the provisions regarding the rest room facilities for the
children. The provisions are given below:

a. Inevery establishment, where 40 (forty) or more female workers are ordinarily
employed, one or more suitable rooms shall be provided and maintained for the use of
their children who are under the age of 6 (six) years.

b. The said room shall be provided with adequate accommodation, light and ventilation
and shall be maintained in clean and sanitary condition, and shall be under the charge
of an experienced or trained woman for the care of children.

c.  The said rooms shall be easily accessible to the mothers of the children, and, so far as is
reasonably practicable, they shall not be situated adjacent to or near any part of the
establishment where obnoxious fumes, dust or odors are given off, or where
excessively noisy works are carried on.

d. The said rooms shall be strongly constructed, and all walls and roofs thereof shall be of
suitable heat resisting materials, and shall be water-proof.
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e. The height of such rooms shall not be less than 360 (three hundred and sixty)
centimetres from the floor to the lowest part of the roof, and the floor area for each child
staying therein shall be not less than 600 (six hundred) sq. centimetres.

f.  Suitable and effective provisions shall be made in every part of each such rooms for
sufficient light, air and ventilation of fresh air.

g. The said rooms shall be adequately furnished and in particular, 1 (one) cot or cradle with
bed shall be kept therefore each child, and there shall be at least one chair or any similar
seat for the use of each mother while she is feeding or attending to her child, and
adequate and suitable toys shall be supplied for the comparatively older children.

h. A suitably fenced shady open air play-ground shall be provided for the comparatively
older children.
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Introduction

Learning objectives Tick off
e Define, apply and advise on Insurance Act, 2010

e Explain the insurance business and registration, paid up capital and deposits

e Explain the premium requirement, nomination and assignment

e State the solvency margin, restrictions on loan, advance and financial benefits
e Explain accounts, actuary report, audit and inspection of Insurance Company
e State the restriction on commission expense, allowance of rebate

e Explain the restriction on administrative expenses of insurance business

00000 0d

Practical significance

Practically whenever people want to start insurance business whether life insurance or non-life
insurance, they need to know the formation procedures as per regulatory requirements. The Insurance
Act, 2010 will help to inspect and supervise Insurance companies regularly and ensure the system
running properly. The provisions of Insurance Act, 2010 shall be useful to start and run a company
complying with the rules and regulations of the Govt.

Stop and think

What things can you think of that are essential for the formation and running of an Insurance
Company? Have you stopped to think about how this affects the operations of an Insurance Company
whether life insurance or non-life insurance?

Working context

You might need to understand the implications of the requirement of Insurance Companies Act to
carry out business or auditing work.

Syllabus links Examination context Exam requirements

Insurance Act is an important part of the syllabus. Typically, ten percent of the questions come from
the part of Insurance Act. Understanding the basic precepts relating to this act is vital. Other than
Insurance Act, you may also expect questions from general concepts of insurance, reinsurance and
double insurance.

You are likely to be presented with scenarios and may have to conclude whether the formation of
Insurance companies is valid, business of Insurance company whether life or non-life insurance
company is in compliance with law, appointment and removal of directors and chief executive officer
has done properly, Commission, rebate and management costs are in accordance with the provision
of this Act. Candidates should be able to demonstrate their knowledge of the main provisions of the
Insurance Act, 2010.

m Corporate Laws and Practice ICAB 2024



1. Preliminary onInsurance Act, 2010

This Act may be called the Insurance Act, 2010. It shall come into force immediately. An act to repeal
Insurance Act, 1938 & to re-enact and consolidated the laws relating to the business of insurance. It
provides the provisions applicable to insurer, insured, punishment for violation of the law. On the other
hand, it provides provision for Islamic Insurance also.
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1.1 Definitions (Section-2)

= "Approved Auditor" means the auditor appointed by the authority according to the
provisions of this Act.;

=  “Approved Investments" means such investments as the Government may, by
notification in the official Gazette, specify as approved investments for the purposes of
this Act;

= "Approved securities" means Government securities, and any other security charged
on the revenues of the Government, or guaranteed fully as regards principal and interest
by the Government; and any debenture or other security for money issued under the
authority of any Act of Parliament and specified as an approved security for the
purposes of this Act fixed by the Government by notification in the official Gazette;

= "Participatory policy" means the contract by which the insurance policy holder attains
the right to get interest of the insurer of life insurance or the right of participation to the
extra distribution but the benefit given under the policy, if it is not determined according
to the conditions of the contract & the optional power of the policy holder is not
applicable for that, then such benefit will not include with interest or extra distribution
identified this clause except the contract of investment relating to the life insurance &
the contract relating to the health, or the collective life insurance contract or the health
contract.

] "Financial Institution" means the financial institution as defined under section 2(b) of
the Financial Institution Act, 1993;

= "Electronic media" means any electronic media used for telecasting or airing including
the internet, mobile, radio- tele-vision tape recorder, cassettes, computer disk & CD
ROM etc.;

= "Islami insurance business" means the insurance business carried on according to the
Islamic Shariah;

= "Actuary" means an actuary is possessing such qualification as may be prescribed;

=  "Employer of agents" means a person certified under this A who procures insurance

business for a life insurer whether or wholly or in part by employing or causing to be
employed insurance agents on behalf of the insurer;

= "Authority" means the insurance controlling authority constituted under the Insurance
Development & Control Authority Act, 2010;

*  "Company" means the Company defined according to section. 2(1) of the Companies
Act, 1994;

L] "Companies Act" means the Companies Act, 1994 (Act No, XVIIl of 1994),

*  "Continuous incapable contract" means such contract by which on happening of the
following incident, benefit shall be give, such: —

= if the life insured person dies for the reason mentioned to the insurance contract;

=  ifthe insured person become injured of incapable for illness or accident;
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»  ifthe insured person becomes sick & takes treatment for that disease mentioned in
the insurance contract;

= "Schedule" means the schedule of this Act;

= "Scheduled Bank" means the scheduled bank defined under section 2, clause (j) of the
Bangladesh Bank Order 1972 (P. 0. 127 of 1972);

»  "Liability" means the mortgage, fixed or floating charge hypothecation, pledge, giving
title or bailment or any other transfer of the immovable or movable property by which
ownership reduces either legally or beneficially;

= "Registration" means the registration under section 9 of this Act;

] "Family" means husband or wife, father, mother, son, daughter, brother & sister &
includes every person depend on the concern people;

= "Policy" means the insurance contract;

*  "Re-insurance" means such contract by which the insurer limits his liabilities by

transferring extra risk of his insurance to One or more insurer or re-insurer;

=  "Restoration insurance" means such contract by which the re-insurer restores few
liabilities to the other insurer;

= "Certified" in relation to any copy or translation of a document required to be furnished
by or on behalf of an insurer or a provident society as defined in chapter 111 means
certified by a principal officer of such insurer or provident society to be a true copy or a
correct translation, as the case may be;

*  "Provision" means the provisions of this Act;
] "Rules" means rules of this Act;
»  "Insurer" means any individual or corporate body of individuals or body corporate

incorporated under the law of any country or state outside Bangladesh which-
*  carriesoninsurance businessin Bangladesh;

= forthe purpose of insurance business, employs a representative or maintain a place
of business in Bangladesh;

*  "Insurance policy holder or policy holder" includes a person to whom the policy is
issued, in case of life insurance, a person to when to whole interest of the policy is vested
forever;

=  "Liabilities of the insurance policy-holder" means—

* theliabilities arising out from policy; or

* the liability arising out of happening the incident prescribed in the policy
concerning the life insurance;

*  "Insurance" means the policy & contract or the business on the condition of taking
premium anybody promises to give money on happening of any incident mentioned in
the contract to the injured for such happening. Insurance also include contract of life
insurance, re-insurance, restoration insurance;

* "Insurance agent" means any person licensed under this Act to continue, to renew &
collect the insurance policy, by taking or agreeing to take the commission or any other
wages;
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*  "Insurance surveyor" means a person certified under this Act who gives opinion
impartially by examining the goods, properly or any interests issued under a policy of
general insurance to ascertain the cause, extent & location of any loss & to determine
the amount of such loss & the amount which is payable to the issued by the insurer or
insurers or any person liable in respect of such loss;
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] "Manager" means a manager defined under clause (p) of section 2(1) of the Companies
Act, 1994;
= "Person" includes any person. any institution, any company, any partnership business,

firm or any other institutions;

*  "Broker" means any person licensed under this Act, who is the mediator between any
bank & other financial institutions or insurance mediator, who with object of getting
commission or fee from the insurer or re-insurer and works on behalf of the offeror of
insurer or re-insurer;

* "Managing Agent" means a person. firm or company entitled to the management of
the whole affairs of any company, virtue of an agreement with the company. and under
control & directions of the directors except to the extent, if any. Otherwise provided for
in the agreement and includes any person, firm or company occupying such position by
whatever name called;

] "Government Securities" means the Government Securities defined under clause (a) of
section 2(a) of the Securities Act, 1920 (Act No. X of 1920);

= "Co-operative Societies Act" means the Co-operative Societies Act, 2001 (Act No 47 of
2001);

= "Solvency Margin" means the fixed reserve asset determined according to provisions
by the insurer;

= "Subsidiary or Subsidiary Company" means the subsidiary company defined under
section 2(2) of the Companies Act, 1994;

»  "Auditor" means any person qualified to perform the duties of an Auditor as
determined under section 212 of the Companies Act, 1994;

*  The word or expression which has not been defined in this Act shall contain the same
meaning as used under the Companies Act, 1994

Classification of Insurance business
As per Section 5 of the Insurance Act, 2010 insurance business could be explained:

»  Forthe purpose of this Act there shall be two types of insurance business named as life
insurance & non-life insurance.

*  Under this section life insurance means the insurance contract relating to human life
which can be, by rules, classified in various sub-class according to the provisions of sub-
section (4) & (5).

= Under this section non-life insurance means all classes of insurance contract other than
the human life insurance contract which for carrying on the non-life insurance business
effectively, by rules, can be classified in various sub-class according to the provisions of
sub-section (4) & (5).
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If the main purpose of any contract under this Act is to carry on the life insurance
business & there is any subject regarding the non-life insurance & any other insurance
business in that contract, then it would be deemed that the contract executed to carry on
the life insurance business.

If any contract is executed for the period of not more than one year having the
conditions or terms to compensate the accidental death or accident not causing death
or sufferer for disease or any disability & that contract has been made by the insurer
registered as to carry on the non-life insurance business, that contract shall be termed as
non-life insurance business.

Notwithstanding anything contained in this section, any insurer runs his life and general
insurance business under Insurance Act, 1938 and Insurance Corporation Act, 1973 shall
be deemed as life insurance and non-life insurance for the purpose of this Act.

Registration of Insurance business

3.1 Registration of Insurance company (section-8)

No person shall begin to carry on any class of insurance in Bangladesh, unless he has
obtained a certificate of registration for the particular class of insurance business from
the insurance Controlling Authority. However, the Jiban Bima Corporation and the
Sadharan Bima Corporation established under the Insurance Corporation Act, 1973 shall
be considered to be having been registered under the Act for the Purpose of carrying
on their business.

Every person willing to carry on any life insurance or Non-life insurance business in
Bangladesh has to apply in the prescribed form and procedure to the Authority for
obtaining a registration certificate.

In the case of an insurer incorporated under the Insurance Act, 1938, who was carrying
on any class of insurance business in Bangladesh at the commencement of this Act, and
is willing to continue the same that insurer has to apply to the Authority in writing for
obtaining a registration certificate with in é (six) months from the commencement of
this Act.

An applicant applying for registration under this section for thereof has to make payment
of prescribed fee.

Every application for registration shall be accompanied by the following papers,
documents and information:

*  Where the applicant is a company, a certified copy of its memorandum and articles
of association, the name, address and occupation of its directors and their Tax
Identification Numbers, if any.

»  Where the applicant is an insurance company incorporated under the Insurance
Act, 1938, the full address of its Principal office in Bangladesh, the names and Tax
identification Numbers, if any of its directors and manager and their contact
address.

*  Inthe case of an insurer having its Principal place of business or domicile outside
Bangladesh, the documents specified in clause (a) of section 114.

*  Where the applicant is a Co-operative society, the names, addresses and Tax
|dentification Numbers, if any, of its members and address of its principal office.

= Astatement of the class or classes of insurance business done or to be done and a
statement that the amount required to be deposited section 23 or by section 119
before application for registration is made, has been deposited together a
certificate from the Bangladesh Bank showing the amount so deposited.
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*  Where the provisions of section 21 or section 118 apply, a statement duly certified
by an auditor showing the total paid up capital or the total working capital of the
insurer and a declaration verified by an affidavit made by the Principal Officer of the
insurer authorised in that behalf that provisions of those sections as to paid up
capital or working capital as the case may be has been complied with.
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= Acertified copy of the published prospectus, if any, and the standard policy forms
of the insurer and statement of premium rates, advantages, terms and conditions to
be offered in connection with insurance policies together with a certificate in
connection with life insurance business by an actuary that such rates, advantages,
terms and conditions are workable and sound.

®»  The receipt showing paymentin the prescribed manner of the fee as prescribed for
any class or sub class of insurance business under this Act.

*  Any other documents, paper orinformation as prescribed under this Act.

*  Every application made under this section shall be accompanied by a declaration signed
by the applicant and verified by an affidavit stating that all statements as supplied with
the application are true and correct & true;

»  After getting the application under sub-section-3 of this section of this Act, the authority
shall make necessary inquiry and investigation regarding the documents/submitted with
the application to be clear the same.

3.2 Certificate of Registration certificate awarding (Section-9)

= Subject to the provisions of sub-section (2) & (3), the authority may, after receiving the
application for registration under section 8, if they have satisfied with the following
matter, provide the registration certificate for commencing the life insurance or non-life
insurance; such as:

*  The applicantis registered under the laws of Bangladesh or any other states;

*  The applicant has fulfilled the provisions regarding the minimum paid up share capital
under this Act;

*  The applicant has fulfilled the provisions regarding minimum constituted deposit under
this Act;

»  The characteristics of Management of the applicantis good & economical condition is
strong;

*  The applicant has fulfilled the provisions of taking initiative regarding the re-insurer
under this Act;

*  Thereis the possibility of having sufficientincome for paying the debt liability arising out
of the applicant's planned business;

»  [fthey have the circumstances to appoint an actuary and competent other officers &
staffs for continuing the life insurance business under the authority of the applicant;

»  |fthe application of the applicant is not considered as proper by the authority, the
authority may, by giving reasonable opportunity for hearing to the applicant, refuse the
application in proper way and proper time and inform the decision to the applicant
mentioning the reason for such decision in written.
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»  The aggrieved person, for the refusal of the application under sub-section (2), may apply
to the authority for reconsideration within 30 days of knowing such refusal.

*  Ifthe applicant has not paid the fees which prescribed by the provisions of this Act for
every class or sub-class insurance business & if the receipt for the same has not been
attached with the application, then the authority shall refuse the application for
registration certificate.

3.3 Withholding or cancellation of registration (Section-10)

*  The Authority shall withhold or cancel the registration of any insurer either wholly or so
far as it relates to a particular class of insurance business as the case may be for one or
more of the following grounds.

If the insurer:
»  fails to comply with the provisions of section 23 or section 119 as to deposits;

*  does not commence business within one year of its registration; by proposing to
enter into arrangement with its creditor has made such arrangement or has
amalgamated his business with the business of any other insurer or the insurer has
gone into liquidation or is adjudged an insolvent;

®  carries on any insurance business against the interest of the policy holders or
against development of business or one which is injurious for national interest;

*  becomes unable to discharge his duties and responsibilities;

»  fails to keep deposited the prescribe solvency margin under the provisions of this
Act;

» ifthe insurer makes default in complying with or acts in contravention of, any
requirement of this Act or any rule or order made there under;

» if heis found engaged in any immoral or irregular activities in managing his
business;

» if any claim upon the insurer, arising in Bangladesh under any policy of insurance
remains unpaid for three months after final judgmentin regular course of law.

»  The Authority shall withhold registration of an insurance company for a maximum period
of three months by giving thirty days’ notice if the insurer is found to have not complied
with one or more of the activities mentioned under clause (l) above. Until the order of
withholding is withdrawn the insurer shall not enter into any new contract of insurance,
but all rights and liabilities in respect of contracts of insurance entered into by him
before such withholding takes effect, shall continue.

*  The authority may take the following initiatives after receiving the response of the notice
sent under sub-section (2) such as:

»  ifthe authority is satisfied by the reasons given by the insurer, then it may remove
the stay order as early as possible;

» ifthe authority is not satisfied by such reasons given by the insurer. Then it may
extend the stay-order or further not more than 2 months or may cancel the
registration.

= |fthe authority decides to extend the period of stay-order according to sub- section
3(b), the authority shall inform the following matter to the insurer, such as:

»  the period for the extension of stay-order; and
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If the authority is not satisfied for the initiatives taken by the insurer under sub- section
4(b), it shall cancel the registration certificate as early as possible & if satisfied then
remove the stay-order.

If any decision for the cancellation of the registration certificate has been taken, then the
same should be informed through written notice to insurer & such decision shall be

the reason for such extension & what initiative should be taken by the insurer for
terminating the reason & the limitation period for the same.
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effective from the date mentioned in the notice.

The applicant may, against any system or decision made by the Authority under sections
9,10, 1 1 make appeal to the government within 90 days from the informed day of such
decision.

If any registration certificate has been cancelled under this Act, the insurer may not make
any insurance contract from the date of the effectiveness of such Act:

Provided that, the cancellation of certificate before issued, the responsibility and liability of such policy,
subject to the sub-section (11), shall have the same effect that if the registration certificate would have

been cancelled.

If the certificate is cancelled according to the provision of sub-section (1) of this section,
the authority may restore the certificate from the own consideration if they satisfy for the
followings:

If the Insurer-

deposit necessary amount according to sections 23 and 119;
restore his permanent contract;

maintain the obligations of which violation or non-performance the certificate has
cancelled according to clause (g) of sub-section (1) of this section;

has not remained unpaid any demand according to clause (j) of sub-section (1) of
this section; or

obeys all direction given by the Authority.

Where the certificate of an Insurance Company has been cancelled, the Authority may
apply before the Court for the order of winding up of the Insurance Company or any
classes of insurance business within six months from its effectiveness:

Provided that, the insurance certificate has not yet been restoring or applied for restore before the
Court according to sub-section 9 of this section.

The Court may proceed by taking the application under sub-section (10) of this section
as the application filed according to section-103 & 109.

3.4 Renewal of registration (Section 11)
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A registration certificate issued under section 9 is renewable and shall be renewed
annually for each year.

An insurer shall submit an application for the renewal for any year to the Authority
before the 30th day of November of the preceding year and shall be accompanies by
evidence of payment of prescribed fee for the renewal.

The Authority, upon receipt of the application and the prescribed fee, shall renew the
registration and grant a certificate of renewal of registration.
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The Authority shall maintain a register where all information regarding certificate of
registration and its renewal, withholding and cancellation be recorded.

3.5. Provision of restrictions for registering the same insurer for life and non-life insurance
business (Section-13)

No person shall be registered as an insurer:

for any life insurance business if he is registered for any class of non-life insurance
business; or

for any non-life insurance business if he is registered for any class of life insurance
business.

6. Licenses on establishment of branches (Section-14)

After the commencement of this Act no insurer shall establish any new branch or office or
continue business dealing unless & otherwise it has the license from the authority.

For getting proper license according to sub-section (1), the insurer shall submit
application accompanied with fees determined by the rules, all of which shall be made in
the form determined by the provisions.

After getting the application under this section the authority will consider the application
& issue the license to the insurer in the prescribed form.

If the application of the applicant is not considered proper by the authority, the authority
shall not grant the application by giving proper chance to the insurer and authority shall
inform mentioning the reason for such refusal to the applicant within six weeks of such
grant or refusal.

If the application has not been granted under sub-section (4), the aggrieved person shall
make appeal to the government within 30 days & the order given by the government for
such application shall be deemed as final.

When such appeal to the government is pending, the insurer shall not establish branch
or office, continue business dealing or re-apply for license.

If the application for license for establishing new branch or office or business dealing or
the appeal (where applicable) has been refused, the same insurer may not apply for
license of establishing new branch or office or business dealings in the same place
before one year of such refusal.

4. Determination of premium for life and non-life Insurance business

4.1 Appropriateness of premiums in life insurance (Section-16)

If when considering an application for registration under section 8 or at anytime it
appears to the authority that the premium rates, advantages, terms and conditions
offered in connection with life insurance is not adequate the authority may within the
time specified order the modification of such rates, advantages, terms and conditions as
they think necessary.

No insurer can issue any life insurance policy if the premium rates, advantages, terms
and conditions laid in the policy of actuary employed by the insurer is not certified.

Any insurer who is holding a life insurance business wants to open a new insurance
scheme then he shall submit to the authority before which shall not less than 30 days
along with certification of actuary and according to the direction of the authority a
prospectus containing full description and sample of policy scheme.

If any insurer fails to comply with the provisions of sub-section (2) and sub-section (3)
then the authority can impose fine for each failure a sum not more than five lac taka.
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*  The certificate given by actuary shall be according to the regulation and in prescribed
form.

®  The authority can prescribe highest interest rate used for premium rate and commission
rate.
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* Ifitappears to the authority that the scheme of life insurance is not adequate then he
shall according to sub-section (3) take the following action within 30 days, such as-

* It may forbid distraitamong people the life insurance scheme from the insurer; or

*  Itmay order the insurerto change or amend the insurance scheme according to the
specified manner.

*  The authority may order insurer to provide the information regarding mortality table of
subscribers of insurance policy, investment rate of profit, rate of management
expenditure and commission rate and the insurer shall be bound by the order.

*  No insurer shall, if any prospectus has been submitted to the authority under clause (h)
of section 8 or it has been submitted or he shall offer any other contract of policy except
the life insurance policy of amended by specific prospectus made under section 12 and
if the insurer does not submit to the authority under this section the rates, advantages,
terms and conditions for policy.

*  Inevery ten years, the authority may prepare a death index of policy holders.
4.2 Determination of rate of premium of non-life insurance business (Section-17)

* In orderto achieve the objectives of this law the Authority may form a Central Rating
Committee (C R C) and in consultation with this committee the Authority shall determine
the rate of premium for non-life insurance business which the insurers shall be bound to
comply with.

*  The Chairman of the Authority shall be the chairman of the central rating committee and
the number of its members, functions and its management shall be determined by the
Act.

»  Ifnecessary, the government may dissolve the central rating committee at any time.
Interactive Question 1:
= Enumerate the provisions of The Insurance Act, 2010 relating to:
*  determination of premium and

»  collection of premium.

5. Accounts, Audit, Actuary report and Statements
5.1 Audit (Section-28)

*  The balance sheet, profit and loss account, and revenue account of every insurer in
respect of the insurance business transacted by him in Bangladesh shall, unless they are
subject to audit under the Companies Act, be audited annually by one or auditors in
accordance with the provisions of this Act.

=  An auditor employed under the provision of this section shall have authority to exercise
such powers and functions as is given to an auditor under section 213 of the Companies
Act.
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5.2 Special audit (Section-29)

=  Whatever may exist in other provisions of this law, the Authority may from time to time
order auditing of all insurance business related transactions, records, documents of any
or all insurance companies doing insurance business in Bangladesh under the
provisions of this Act.

It may be mentioned here that an auditor appointed under this section shall not be the
same person appointed as auditors under section 28.

=  An auditor appointed under this section shall have a right of access to all such books of
account, registers, vouchers, correspondence and other documents of the insurer and
shall be entitled to require from the directors and officers of the insurer such information
and explanation as may be necessary for the performance of his functions and duties
under this section.

*  An auditor appointed under this section shall prepare an audit report within a maximum
period of four months of its appointment and shall submit the audit report to the
Authority in four copies.

*  Anauditor appointed under this section shall be paid by the insurer such fee as may be
prescribed by the Authority.

5.3 Actuary report and briefings (Section-30)

= Everyinsurer carrying on life insurance business shall once at least in every one year
cause an investigation to be made by an actuary for valuation of his liabilities according
to the prescribed rules and regulation including the financial condition of the life
insurance business and shall cause an abstract of the report of such actuary to be made
in accordance with the chart and procedure prescribed in the provisions for
investigation.

Provided that, subject to the special condition of the insurer the authority may at any date within two
years of completion of previous investigation give permission for investigation under this section.

*  The provisions of sub-section (1) regarding the making of an abstract shall apply
whenever at any other time an investigation into the financial condition of the insurer is
made with a view to the distribution of profits or an investigation is made of which the
results are made public.

»  There shall be appended to every such abstract as is referred under this section a
certificate signed by the principal officer of the insurer that full and accurate particulars
of every policy under which there is a liability either actual or contingent have been
furnished to the actuary for the purpose of the investigation.

*=  There shall be appended to every such abstract a statement in accordance with the
regulations of the life insurance business in force at the date on which the accounts of
the insurer are made up for the purposes of such abstract:

Provided that, if the investigation, referred to in sub-sections (1) and (2) is made annually by any
insurer, the statement need not be appended every year but shall be appended at least once in every
three years.

=  Where an investigation regarding the financial condition of an insurer is made as at a
date other than the expiration of the year of account, the accounts for the period since
the expiration of the last year of account and the balance-sheet as at the date at which
the investigation is made shall be prepared and audited in the manner provided by this
Act.
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*  The provisions of this section relating to life insurance business shall apply also to
accident and health insurance.

Provided also that if the authority is satisfied that, the number and amount of the transactions carried
out by an insurer in health insurance business is so small as to render periodical valuation unnecessary,
he may exempt that insurer from the operation of this sub-section in respect of that health insurance.
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The valuation of liabilities under sub-section (1) shall be carried out in such a manner and on such basis
that the actuarial reserves calculated in that manner and on that basis are not less than the actuarial
reserves calculated in the manner and on the basis prescribed by the provision.

Interactive Question 2:

Name the accounting statement that needs to be prepared at year end by an insurer. In case of
company incorporated under the Companies Act who will sign these accounts?

5.4 Exemption from some provisions of Companies Act (Section-33)

Unless contrary with any other Act, the Companies Act or any other Act kept under Companies Act the
insurer in any year furnishes his balance sheets and accounts in accordance with the provision of
section 15, may at the same time send to the registrar of companies copies of such balance sheet and
accounts, where such companies are so sent it shall not be necessary for the company to file copies of
the balance sheet and accounts and such copies so sent shall be chargeable with the same fees and
shall be dealt with in all respects as if they were filed in accordance with that section.

5.5 Preservations and inspection of documents and supply of copies (Section-36)

»=  Every return furnished to the Authority or a certified copy thereof shall be kept by the
Authority and shall be open to inspection; and any person may procure a copy of any
such return, or of any part thereof, on payment of a fee prescribed by the authority.

= A printed or certified copy of the accounts, statements and abstract furnished in
accordance with the provisions of section 32 shall, on the application of any shareholder
or policy- holder made at any time within two years from the date on which the
document was so furnished, be supplied to him by the insurer within fourteen days
when the insurer is constituted, incorporated or domiciled in Bangladesh and in any
other case within one month of such application.

= A copy of the memorandum and Articles of Association of the insurer, if a company, shall
on the application of any policy-holder, be supplied to him within fifteen days by the
insurer on payment of fees prescribed by the authority.

5.6 Powers of the authority regarding returns (Section-37)

= |fitappears to the Authority that any return furnished to it under the provisions of this
Act is inaccurate or defective in any respect, the Authority may:

*  require from the insurer such further information, certified if the authority so directs
by an auditor or actuary, as it may consider necessary to correct or supplement
such return;

= call upon the insurer to submit for its examination at the principal place of business
of the insurer in Bangladesh any book of account, register or other document or to
supply any statement which it may specify in a notice served on the insurer for the
purpose;

= examine any officer of the insurer in oath in relation to the return;

» decline to accept any such return unless the inaccuracy has been corrected or the
deficiency has been supplied before the expiry of one month from the date on
which requisition asking for correction of the inaccuracy or supply of deficiency was
delivered to insurer.
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= |fthe Authority declines to accept any such return, the insurer shall be deemed to have
failed to comply with the provisions of section 32 relating to the furnishing of returns.

5.7 Power of the authority to order revaluation (Section-38)

= |fitappears to the Authority that an investigation or valuation to which section 30 refers
does not properly indicate the condition of the affairs of the insurer by reason of faulty
basis adopted in the valuation, it may after giving notice to the insurer and giving him an
opportunity to be heard, cause an investigation and valuation as such date as the
Authority may specify to be made at the expense of the insurer by an actuary appointed
by the insurer for this purpose and approved by the Authority and the insurer shall place
at the disposal of the actuary so appointed and approved all the material required by
the actuary for the purpose of the investigation and valuation with in such period not
being less than three months, as the Authority may specify.

*  The provisions of sub-section (l) and (3) of section 30 and sub-section (1) and (2) section
32 shall apply in relation to an investigation and valuation under this section. It may be
mentioned here that the abstract and statement prepared as the result of the
investigation and valuation shall be furnished by such date as the Authority may specify.

5.8 Subsidiary company (Section-42)

»  The authority shall permit to any insurer if it deems to fit establish one or more subsidiary
company for regulating insurance business for the development and improvement orin
public interest of insurance business in Bangladesh.

* In spite of sub-section (1), any insurer may hold an amount of any companies share
according to prescribed manner.

6. Solvency Margin, Loan and Management of Insurance business

6.1 Conditions to be fulfilled regarding solvency margin (Section-43)

'Solvency Margin' refers to a certain amount of reserve fund maintained by an insurer as determined
by the Act. Conditions to be fulfilled for solvency margin are as follows:

*  Every insurer shall maintain solvency margin for its insurance business to an amount and
in the manner as provided by in the Act.

= |faninsurer at anytime fails to maintain solvency margin as Per sub-section (l) above that
insurer shall submit a work plan to the Authority for making good the shortfall within the
maximum period of three months of the issuance of the order of the Authority in this
regard.

*  Theinsurer shall only implement the work plan approved by the Authority and one that is
found in adequate by the authority should be revised by the insurer for approval.

For the purpose of examining or determining whether the solvency margin as determined by the
Authority has been fulfilled or not, the Authority shall have the right to inspect and verify the assets and
liabilities of an insurer and collect other necessary information and the insurer shall be bound to
comply with the orders issued in this regard by the Authority. If he fails to do so within two months
from the receipt of the order shall be deemed to have made default in preserving solvency margin and
in that case necessary action shall be taken under section 95 of this Act.

Assets and liabilities of an insurer and collect other necessary information and the insurer shall be
bound to comply with the orders issued in this regard by the Authority. If he fails to do so within two
months from the receipt of the order shall be deemed to have made default in preserving solvency
margin and in that case necessary action shall be taken under section 95 of this Act.
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*  Everyinsurer transacting life insurance business shall submit, a statement attested by an
actuary, showing the specific solvency margin maintenance related information of a life
insurer in the manner prescribed by the Authority.

»  Fortransacting non-life insurance business, every insurer shall submit a statement
attested by an authorised auditor showing the specific solvency margin maintenance
related information of a nonlife insurer in the manner prescribed by the Authority.
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6.2 Restrictions in granting loan, advance and financial benefits (Section-44)

* Noinsurer shall grant any loan, advance or other financial benefits against the security of
its own share.

*  Noinsurer shall grant to or any member of the family of any director, manager, actuary,
auditor or officer of the insurer any loan or temporary advance except a loan on life
policy issued by the insurer within the surrender value.

*  Except with the prior approval of the Board of Directors and consent of the Authority no
insurer shall grant any loan or temporary advance to any firm or company in which any
director, manager, actuary, auditor or officer of the insurer or member of the family of
such director, manager, actuary, auditor or officer has interest as proprietor, partner,
director, manger or managing agent.

»  The concern director shall not vote at or otherwise participate in the proceedings of the
meeting of the Board considering the grant of any such loan or advance.

*  The restrictions as mentioned under sub-section (l) and (2) above shall not be applicable
or advances granted by an insurer to a banking company or to a subsidiary company
insurer or to any insurer which is a subsidiary company.

*  No restrictions as mentioned in sub-section (l) shall apply to any stipend paid to any
insurance agent, broker or employer of agents while he is undergoing a course of
training approved by the Authority.

*  Noinsurer shall grant to any employee, insurance agent or employer of agents any loan
or temporary advances except-

*»  |oans on life policies issued by him to an employee, insurance agent or broker or
employer of agents with in their surrender value;

*  |oans on mortgage ofimmovable property

»  |oans for the purchase of conveyance to an employee, insurance agent or employer
of agents provided that the concerned employee or agent has served the company
continually for such period as may be decided by the Board of Directors and the
conveyance purchased is mortgaged to the insurer.

*  temporary advances to an employee, insurance agent or employer of agents not
exceeding four months’ salary in case of employees; in case of insurance agents,
the renewal commission earned by him during two years immediately preceding
the date of application for the advance or a sum not exceeding the fixed
determined amount if he has not earned renewal commission.
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Interactive Question 3:
What do you mean by the 'Surrender value' of life insurance policies?

Suppose that Mr. X takes out an endowment policy for 15 years for Taka 15,000 and the premium
payable is Taka 1,200 per annum. He pays premium for three years and then stops. The premium paid
is Taka 1,200 x 3 = Taka 3,600. The premium payable is Taka 1,200 x 15 = Taka 18,000. Calculate the
surrender value of the above policy.

7. Investigation and Inspection of information

7.1 Investigation of the functions of an insurer (Section-48)

* the authority may investigate either fully or partly any insurer registered under this act, if
it appears-

*= theinsurerisincapable oritis possible to be incapable to repay his liability;

*  theinsurer has failed to comply with the provisions of this Act, regarding insurance
fund;

» ifthe insurer does not submit within one month of having prior notice under section
49 necessary information accurately and satisfied,;

. the insurer has failed to comply with the provisions of section 27,30,41,43 and 44;

= ifthe profits of insurance premium are more comparing to the insurer’s expenses of
insurance business or the collections reserve or expenditure of regulating business.

*  Non-maintaining the procedure regarding distribution of expenses or special class
of expenses of insurer’s insurance fund and other fund;

*  Therequirementof investigation regarding any information of the authority.

»  Before staring an investigation under this act the authority shall give a notice to the
insurer stating that the insurer may not transfer any assets in any condition before the
completion of the investigation under this Act, except without a written permission from
the authority.

Explanation: The asset import in this section shall include the following assets, but shall not
limited in it-
* Immovable property, ex: any land, building and a thing attached to it;

*  Movable property, ex: any furniture, equipments, book, magazine and any transferable
thing, any motor-cycle, boat, launch, aeroplane and other sizes transportation;

* Investment, ex: any securities of state government or local government or any
permissible securities by the government or authority;

= Other investments, ex: any incremental stock in the stock exchange, share, bond,
debenture, mutual fund or any no-incremental investments;

= Cash, ex: deposited cash in any organisation or agency, an amount of countable cash of
bank or loan

= Other assets, ex: any remained premium, commission and paid or payable loan,
advance, securities, deposit and in favour of insurer or contractual or receivable
ownership.

*  The authority may itself investigate or order an investigation appointed under sub-section
(4) to file a report to him within seven days after such investigation.
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*»  The authority may appoint an auditor, actuary or any other eligible person under this
section, except an auditor who audits the accounts and balance sheet and other
particulars of the insurer under section 27, for the investigation and expenses of such
investigation shall be paid by the insurer.

*  Forregulating investigation under this Act the authority or investigator may-
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a. Theinsurerorany person appointed on behalf of the insurer;

b. The existing director of the insurer or was a director at anytime or any person,
actuary, auditor, officer, employee or agent who has fulfil the duties of the director;
or

c.  Any previous or present partner of the insurer, shall direct to present or use or full
or partly copy of any book, accounts and other documents concerning investigation
including the documents which proves the ownership of the insurer in Bangladesh
or outside Bangladesh:

Provided that, the provisions of this section shall applicable only to the insurer holding business in
Bangladesh and also shall applicable to the insurer concerning such business which proves the
ownership of document.

»  The authority or investigator may order to present before him the person or person
describe under sub-section (5), for investigation under this section and may examine or
ask statement regarding business insurer.

*  Ifthe authority deemed it if after receiving report under this Act and after giving an
opportunity to the insurer to file application regarding report-

=  Ordertheinsurer to take necessary steps regarding any subject of report; or
. Cancel the registration of the insurer; or

=  Order any person to apply to the court for the winding up of the insurer, whether
the registration of the insurer has been cancelled under clause (b) or not.

*  Ifthe authority deems it necessary after giving prior notice to the insurer, may publish the
report of the investigation under this Act.

=  No order made under this section other than an order made under clause (b) of sub-
section (3) shall be called in question in any court.

* Ifany person after being ordered under sub-section (5) or sub-section (6) failed to
present any document kept under his control or present before the authority or
investigator or declared or failed to examine by them, then the authority or investigator
may certify such declare in written form by a court; and afterward the court may
investigate the subject and after hearing evidence in favour of or in favour of accused
person and after hearing in favour of accused person may punish the culprit person for
the contempt of Court and Same.

7.2 Power of the authority to inspect and ask for information etc. (Section-49)

*  The Authority may from time to time inspect books, account and transactions of an
insurer or his branch office.

* |norderto complete the above inspection the insurer will show his books, account and
documents to the inspector and also deliver necessary information and facilities.

*  Forthe purpose of fulfilling the objectives of this law, the Authority may if they deem it
necessary ask any director or office or nominee of an in insurer to
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*  Provide any information; or

=  Order for appearing before him for supplying information regarding his business in
Bangladesh or outside Bangladesh and if necessary by written notice in the manner
provided in the Act in the place and time mentioned in the notice:

Anybody not willing to allow (a) conducting of this inspection or (b) violating any
provisions of this sub-section or (c) failing in complying with any necessary requirement
of the Authority shall to be treated as defaulter and the maximum penalty for this is taka

5 lacs and in case of continuous default addition penalty is taka five thousand per day of
default.

Interactive Question 4:

Discuss the power of the Insurance Development and Regulatory Authority (IDRA) to inspect and ask
for information etc. under the Insurance Act, 2010.

7.3 Power of authority to direct the insurer (Section-50)

The authority may, issue such directions as he may deem to any of the insurer if he is
satisfied that it is necessary to do so in the public interest, or to prevent the affairs of any
insurer being conducted in any manner detrimental to the interests of the policy-holders
of the insurer can direct to take the following affairs, example:

To take necessary action or appoint manpower in the management for regulating
insurer's insurance business according to the provisions of this Act;

If there is reason to believe, the authority may, after giving chance to surrender remove
from the posts any person as the chairman, any director, advisor, principal officer or in
any name called and by holding such post there has been violation of provisions of this
Act, and the violation is of such kind that, it shall be detrimental for the interest of the
policy holder or insurer if being associated with them or otherwise undesirable.

Provided that, if it appears to the authority that the delay shall be detrimental for the insurer or policy
holder of such insurer, then in time of giving an opportunity to surrender or any time afterward if there
is applied for surrender, the authority shall in time of considering order that, such director or principal
officer from such date of the order-

such director or principal officer shall cease to hold such office;

shall not be in the connection or take part in them an agreement of the insurer’s either
directly orindirectly.

shall not take action regarding dismissal or re-salving in the assets in the assets of insurer;

the authority shall salve any cash from the insurer if it appears to the authority that cash
has been paid-up by unlawfully; or

Shall restrain from declaring policy or renewal of policy regarding such class of insurance
business prescribed in the order.

7.4 Power to order calling of meeting of directors of the insurer (Section-51)

The Authority may, during the course, or after the completion of special audit or
investigation by order in writing require the insurer:

*  to call a meeting of its directors for the purpose of considering
*  any matter relating to or arising out of the affair of the insurer;

*  the principal officer of the insurer to discuss any matter with him or any of his officers;
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*  to allow any officer deputed for the purpose to watch the proceedings of, and to
speak at any meeting of Board of Directors of the insurer or of any committee or
other body constituted by the insurer and to furnish such officer with a copy of the
proceedings of the meeting;

*  to allow any officer appointed or deputed for the purpose to observe for specified
period which may be extended from time to time, the manner in which the affairs of
the insurer or of any of his officers or branches are being conducted;
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*  to make with in such time as may be specified in the order such changes in the
management as the Authority may consider necessary to Put the affairs of the
insurer in order.

8. Transfer of the title of policy and nomination

8.1 Nomination by the insurance policy holders (Section-57)

*  The holder of a policy of life insurance on his own life, may, when effecting the policy or
at any time before the policy matures for payment, nominate the person or persons to
whom the money secured by the policy shall be paid in the event of his death:

Provided that where any nominee is a minor, it shall be lawful for the policy-holder to appointin the
prescribed manner any person to receive the money secured by the policy in the event of his death
during the minority of the nominee.

*  Any such nomination in order to be effectual shall, unless itis incorporated in the text of
the policy itself, be made by an endorsement on the policy communicated to the insurer
and registered by him in the records relating to the policy and any such nomination may
at any time before the policy matures for payment be cancelled or changed by an
endorsement or a further endorsement or a will, as the case may be, but unless notice in
writing of any such cancellation or change has been delivered to the insurer, the insurer
shall not be liable for any payment under the policy made bona fide by him to a
nominee mentioned in the text of the policy or registered in records of the insurer.

*  Theinsurer shall furnish to the policy-holder a written acknowledgement of having
registered a nomination or a cancellation or change thereof, and may charge a fee not
exceeding one Taka for registering such cancellation or change.

*  Atransfer or assignment of a policy made in accordance with section 38 shall
automatically cancel a nomination:

Provided that the assignment of a policy to the insurer who bears the risk on the policy at the time of
the assignment, in consideration of a loan granted by that insurer on the security of the policy within its
surrender value, or its re-assignment on repayment of the loan shall not cancel a nomination, but shall
affect the rights of the nominee only to the extent of the insurer's interest in the policy.

*  Where the policy matures for payment during the lifetime of the person whose life is
insured or where the nominee or, if there are more nominees, than one, all the
nominees die before the policy matures for payment, the amount secured by the policy
shall be payable to the policy-holder or his heirs or legal representatives or the holder of
a succession certificate, as the case may be.

=  Where the nominee or, if there are more nominees than one, a nominee or nominees
survive the person whose life is insured, the amount secured by the policy shall be
payable to such survivor or survivors.

*  The provisions of this section shall not apply to any policy of life insurance to which
section 6 of the Married Women's Property Act, 1874, applies or has at any time
applied:
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Provided that where a nomination made whether before or after the commencement of this Act, in

favour of the wife of the person who has insured his life or of his wife and children or any of themis

expressed, whether or not on the face of the policy, as being made under this section, the said sub-
section 6 shall be deemed not to apply or not to have applied to the policy.

Interactive Question 5:

What is meant by Assignment and Nomination of Life Insurance Policies? Mention the various rules
regarding assignment of life policies.

9. Commission, Rebate and Management cost

9.1. Prohibition of payment by way of commission or otherwise for procuring business (Section 58)

=  No person shall pay or contract to pay any remuneration or reward whether by way of
commission or otherwise for soliciting or procuring insurance business in Bangladesh to
any person except an insurance agent or employer of agent or broker.

= No person shall pay or no insurance agent shall receive any renewal commission in
respect of a life insurance business after the expiry of license during the validity of which
such business was procured by the insurance agent unless such license has been
renewed under sub-section (I) of section 124.

*  No insurance agent shall be paid or contract to be paid by way of commission or as
remuneration in any form an amount exceeding in the case life insurance business as -

= 35% of the first year's premium
»  10% ofthe second year's renewal premium
» 5% ofthe of the subsequent years' renewal Premium

Provided that, an insurer in respect of life insurance business may pay, during the first ten years of their
business to the insurance agent commission as follows:

»  45% of the first year's premium
=  12% ofthe second year's renewal premium
» 6% ofthe subsequentyear's renewal Premium

. For the purpose of sub-section (2) all the life insurance business to the credit of an
insurance agent shall be deemed to have been procured by the insurance agent
while holding the license valid.

e Noinsurance agent shall be paid or contract to be paid by way of commission or as
remuneration in any form any amount in respect of any policy not effected through
him.

9.2 Limits on commission expense (Section 59)

*  No person shall pay or contract to pay an insurance agent and no insurance agent shall
receive or contract to receive, by way of commission not exceeding the prescribed one
or remuneration in any form, in respect of any policy of life insurance issued in
Bangladesh by an insurer.

Provided that, this percentage shall not exceed the rate prescribed in clause (a) of sub-section 3
of section 58.

*  No person shall pay or contract to pay to an insurance agent and no employer of
insurance agent shall receive or contract to receive by way of commission not exceeding
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the prescribed percentage rate or remuneration in any form in respect of life insurance
policy effected through an insurance agent.

*  No person shall pay or contract to pay to an insurance agent by way of commission not
exceeding the prescribed percentage rate or remuneration in any form in respect of
non-life insurance policy effected through an insurance agent in Bangladesh.
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*  No person shall pay or contract to pay to a broker by way of commission not exceeding
the prescribed percentage rate or any overriding commission or remuneration in any
form in respect of non-life insurance policy effected through an insurance agentin
Bangladesh.

*  No person shall pay or contract to pay to any outside Bangladesh by way of commission
in respect of conducting insurance business in Bangladesh.

= Ifanyinsurer, insurance agent, employer of insurance agent and broker contravenes any
of the provisions of sub-section (1), (2), (3), (4) and (5) shall be punishable with fine not
exceeding one lac taka for such violation.

*  Aninsurerincorporated outside Bangladesh who receives or contract to receive any
commission in respect to any business transacted in Bangladesh and reinsured aboard
shall not be deemed to have contravened the provision of sub-section (5) if all amounts
received by him outside Bangladesh in respect of have been fully credited according to
the prescribed provision of the government.

9.3 Restrictions On Allowing Rebate (Section-60)

*  No person shall allow or offer to allow, either directly or indirectly, as an inducement to
any person to take out or renew or continue an insurance in respect of any kind of risk
relating to lives or property in Bangladesh any rebate of the whole or part of the
commission payable or rebate of the premium shown on the policy, nor shall any
person talking out or renewing or continuing a policy, nor shall any person taking out or
renewing or continuing a policy accept any rebate, except such rebate as may be
allowed in accordance with the published prospectus or table of the insurer.

Provided that, the acceptance by an insurance agent of commission in connection with a policy of life
insurance taken out by himself on his own life shall not be deemed to be acceptance of a rebate of
premium within the meaning of this sub-section if at a time of such acceptance the insurance agent
satisfies the prescribed conditions establishing that he is a bonafide insurance agent employed by the
insurer.

»  Any person making defaultin complying with this section shall be punishable with fine in
accordance with the prescribed provision.

9.4 Limitation of expenses of Management in life insurance business (Section-62)

»  Noinsurer shall, in respect of life insurance business transacted by him in Bangladesh
spend as expenses of management in any calendar year an amount in excess of the
prescribed limit and in prescribing any such limits regard shall be had to the size and
age of the insurer and the provision generally made for expenses of management in
premium rates of insurers.

It may however, be mentioned here that the Authority may on an application made to
him in this behalf, condone the contravention of this sub-section by an insurer who has,
on reasonable ground, has spent management expenses in excess of such limit.

*  Everyinsurer transacting life insurance business in Bangladesh shall incorporate in the
revenue account a certificate signed by the chairman and two directors and by the
principal officer of the insurer, and an auditor's certificate, certifying that all expenses of
management in respect of life insurance business transacted by the insurer in
Bangladesh have been fully debited in the revenue account as expenses.
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Explanation: "Expense of Management" - in this section means all charges wherever
incurred whether directly or indirectly, and includes the following:

*  commission payment of all kinds;
*  apropershare of expenses capitalised; and

* inthe case of insurer having its principal place of business outside Bangladesh a proper
share of head office expenses which shall not exceed such percentage of total net
premiums as prescribed but shall not include any share of head office expenses in
respect of life insurance business transacted by him outside Bangladesh.

9.5 Limitation of expenses of management in non-life insurance business (Section-63)

*  Noinsurershall in respect of any class of non-life insurance business transacted by him
in Bangladesh spend in any calendar year as expenses of management, an amount in
excess of the prescribed limits and in prescribing any such limits, regards shall be had to
the size and age of the insurer.

It may however, be mentioned here that the Authority may on an application made to
him in this behalf condone the contravention of this sub-section by an insurer who has,
on reasonable ground, spent management expenses in excess of such limit.

= Every insurer as aforesaid shall incorporate in the revenue account a certificate signed
by the chairman, two directors and the principal officer of the insurer, and an auditor's
certificate certifying that all expenses of management wherever incurred whether
directly orindirectly in respect of the business referred to in this section have been fully
debited in the revenue account as expenses.
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Self-test question:

1. Distinguish between reinsurance and double insurance. Discuss about the rules
applicable in double insurance.

2. Whatis reinsurance? What are the rights of a reinsurer?
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3. Discuss rules regarding paid up capital requirements of insurance company as per
provision of the Insurance Act, 2010.

4. Discuss some grounds under which loan of Insurance Company are prohibited.

5. Discuss the prohibition on giving and accepting any rebate of premium, as enacted
in the Insurance Act, 2010.

6. What is solvency margin? Mention the conditions to be fulfilled by an insurer for
maintenance of Solvency Margin.

7. What is the amount of minimum deposit is required for an insurance company?
8.  Where and how the assets of life and general insurers are to be invested?

9. Under what grounds an insurance company can be wound up by the Court?
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Answer to Self-test:
Answer to self-test 1:

Double Insurance vs. Re-insurance

»  |fthe same risk and the same subject are insured by the policy-holder with more than
one insurer, it is called double insurance. Re-insurance means the transfer of the part of
the risk by the insurer.

»  |fthere are double insurances of properties, the loss will be shared by all the insurers. In
the case of life insurance all the insurers are liable. In re-insurance, the re-insurer is
entitled to get a proportionate part of the premium, and will be liable for a proportion of
part of the loss.

*  There-insureris liable only to the first insurer. In double insurance each insurer is liable
directly to the policy-holder.

»  Double insurance is a method of assuring the benefit of insurance. In the case of life
insurance, the insured may have any number of policies and for any amount. Re-
insurance is a method of reducing of the risk of the insurer.

The following rules apply in the case of double insurance:

»  Life: no limit. In the case of life insurance there may be any number of policies for any
amounts. A man is entitled to place any value he likes upon his life and therefore upon
death, all the policies are payable whatever the total amount may be.

*  Property: not more than actual loss. A person is free to insure his property with any
number of insurers. But in case of loss occurring, he will not be allowed to recover more
than the actual loss from all the insurers together. This amount will be shared between
the insurers in proportion to the value of each insurer’s policy. If any one of the several
insurers pays the whole loss, he is entitled to contribution from the other insurers.

Answer to self-test 2:
Re-insurance:

Reinsurance means the transfer of a part of the risk by the insurer. Suppose, that a ship has been
insured for Tk. 10 lakhs. The insurer may feel that the risk is too heavy to be borne by him alone. If so,
he can transfer a part of the risk to another insurer. So, reinsurance takes place between two insurance
companies.

Rights of Re-insurer:
*  Re-insureris entitled to get a proportionate part of the premium.
*  Re-insurer gets the benefits of the conditions and terms of the original policy.
»  Re-insureris entitled to subrogation.

»  |fforany reason the original policy lapses, the re-insurance comes to an end.
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Answer to self-test 3:

As per section 21 of the Insurance Act, 2010 Insurance company of different natures are required
minimum paid up capital as follows:

a. Forlife insurance business:
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i. Forcompanies incorporated in Bangladesh:

Minimum 30 (thirty) crore taka of which 60% (sixty) shall be subscribed by the sponsors and the balance
40% (forty) shall be open for public subscription.

ii. Forcompanies incorporated outside Bangladesh:

Minimum 30 (thirty) crore taka which shall be Brought to Bangladesh through remittance from abroad
and be kept deposited into Bank

b. Fornon-life insurance business:
i. Forcompanies incorporated in Bangladesh:

Minimum 40 (forty) crore taka of which 60% (sixty) shall be subscribed by the sponsors and the balance
40% (forty) shall be open for public subscription.

ii. Forcompanies incorporated outside Bangladesh:

Minimum 40 (forty) crore taka which shall be Brought to Bangladesh through remittance from abroad
and be kept deposited into bank.

Answer to self-test 4:

As per section 44 of the Insurance Act, 2010 the following grounds under which loan of insurance
company are prohibited.

*  Noinsurer shall grant to any loan, advance or financial advantages on his personal
deposited shares.

*  Noinsurershall grant to or to any member of the family of, any director, manager,
actuary, auditor or officer of the insurer any loan or temporary advance, either on
hypothecation or properly or on personal security or otherwise, except a loan on life
insurance policy issued by the insurer within the surrender value.

*  Except with the prior approval of the Board of Directors and the authority, no insurer
shall grant any loan or temporary advance to any firm or company in which any director,
manager, actuary, auditor or officer of the insurer, or the member of the family of such
director, manager, actuary, auditor or officer, has any interest as proprietor, partner,
director, manager or managing agent.

»  The Director concerned shall not vote at or otherwise participate in the proceedings of
the meeting of the Board considering the grant of any such loan or advance as is
referred to in sub-section (2).

*  Where any event occurs giving rise to circumstance the existing of which at the time of
the grant of any subsisting loan or temporary advance would have made such grant a
contravention of sub-section (1) or sub-section (2), such loan shall not withstanding any
contract to the country, be repaid within three months from the occurrence of such
event and, in case of default, the director, the manager, actuary, auditor or officer
concerned shall, without prejudice to any other penalty to which he may be liable, cease
to hold office with the insurer granting the loan or advance on the expiry of the said
three months.
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*  Nothing in sub-section (1) or sub-section (2) shall apply to loans or advances granted by
an insurer to a banking company or to a subsidiary company being an insurer or to any
insurer to which the insurer granting the loan or advance is a subsidiary company.

*  Nothing in sub-section (1) shall apply any stipend paid to any insurer agent, broker or
employer of agents while he is undergoing a course of training approved by the
authority.

*»  The provisions of Companies Act shall not apply to a loan granted a director of an
insurer being a company, if the loan is one granted on the security of a policy on which
the insurer bears the risk and the policy was issued to the director on his own life and
the loan is within the surrender value of the policy.

»  Subject to the provision of sub-section (1) no insurer shall grant to any employee,
insurance agent, broker or employer of agent any loan or temporary advance except-

*  |oans on life policies issued him to employee, insurance agent or broker or employer of
agents within their surrender value;

*  |oans on mortgage of immovable property provided-

*  the authority certified that the insurer, if he transacts life insurance business has
complied with the provisions of this section:

* thevalue of the property is at least twice the amount of the loan;
*  the property is situated in such town as may be notified in this behalf;

»  theloanis made in such installments as may be decided by the Board of directors of
the insurer, if the purpose of the loan is to continue a house;

»  theloanisrepayable within a period of fifteen years, or

»  the loan is of such amount that the installment of capital and interest does not
exceed one-fourth of the basic salary of the employee or one-fourth of the renewal
commission or overriding commission of an agent, broker or employer of agents,
as the case may be, during a year;

*  |oans for the purchase of a conveyance to an employee insurance agent or
employer of agents, provided-

» the employee, insurance agent or employer of agents has served the insurer
continually for such period as may be decided by the Board of Directors of the
insurer;

»  the conveyance purchased is mortgaged to the insurer;

»  the loan does not exceed such amount, and is subject to such conditions as the time
allowed for its payment as may be decided by the Board of Directors of the insurer;

Provided that, the total loan regarding non-life insurance referred to in sub-clause (b)(iv) and (c) shall
exceed ten percent of the non-profit of the preceding year of the insurer after payment of income tax;
Further provided that, the amount 10 percent of loan of first percentage shall or more than 20 percent
of paid-up capital of the insurer;

* Incase oftemporary advance to an employee, insurance agent or employer of agents-

*  inthe case of employee and manager an equal amount of salary not more than four
months;
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*  inthe case of an insurance agent, the renewal commission earned by him during
two years immediately preceding the date of the application for the advance and if
he has not earned renewal commission, the amount not exceeding the prescribed
amount;

*  inthe case of an employer of agents, the renewal commission and the overriding
renewal commission earned by him during the year immediately preceding the date of
application for the advance, and if he has not earned any renewal commission or over-
riding renewal commission an amount not less that the prescribed amount;
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Provided that, in respect of the life insurance business of an insurer, the total temporary advances
referred to in this clause shall not exceed the amount prescribed in percentage rate and in other cases
also shall not exceed the amount fixed.

Answer to self-test 5:

According to Section 60 of the Insurance Act 2010, no person shall allow or offer to allow, either
directly or indirectly, as an Inducement to any person to take out or renew or continue an insurance in
respect of any kind of risk relating to lives or property in Bangladesh any rebate of the whole or part of
the commission payable or rebate of the premium shown on the policy, nor shall any person taking out
or renewing or continuing a policy accept any rebate, except such rebate as may be allowed in
accordance with the published prospectus or tapes of the insurer;

Provided that the acceptance by on insurance agent of commission in connection with a policy of life
insurance taken out by himself on his own life shall not be deemed to be acceptance of a rebate of
premium within the meaning of this sub-section if at a time of such acceptance the insurance agent
satisfies the prescribed conditions establishing that he is a bonafide insurance agent employed by the
insurer. Any person making default in complying with the provisions of this section shall be punishable
with fine in accordance with the prescribed provision.

Answer to self-test 6:
Solvency margin:

Solvency Margin refers to a certain amount of reserve fund maintained by an insurer as determine by
the Act.

Conditions to be fulfilled by an insurer for maintenance of Solvency Margin:

As per Section 43 of the Insurance Act, 2010 below mentioned conditions to be fulfilled for solvency
margin:

»  Everyinsurer shall maintain solvency margin for its' insurance business to an amount and
in the manner as provided by in the Act.

»  Ifaninsurer at any time fails to maintain solvency margin as per sub-section (I) above that
insurer shall submit a work plan for the Authority for making good the shortfall within the
maximum period of three months of the issuance of the order of the Authority in this
regard.

*  Theinsurer shall only implement the work plan approved by the Authority and one that
is found in adequate by the authority should be revised by the insurer, for approval.

*  The purpose of examining or determining whether the solvency margin as determined
by the Authority has been fulfilled or not, the Authority shall have the right to inspect
and verify the assets and liabilities of an insurer and collect other necessary information
and the insurer shall be bound to comply with the orders issued in this regard by the
Authority.
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»  Everyinsurer transacting life insurance business shall 'submit, a statement attested by an
actuary, showing the specific solvency margin maintenance related information of a life
insurer in the manner prescribed by the Authority.

»  Fortransacting non-life insurance business, every insurer shall submit a statement
attested by an authorised auditor showing the specific solvency margin maintenance
related information of a non-life insurer in the manner prescribed by the Authority.

Answer to self-test 7:

As per Section 23 of the Insurance Act, 2010 insurance business require deposit to be maintained
as follows:

i. Forlife insurance business:

1(one) crore and 50 (fifty) lac taka. In case of a company incorporated before the
commencement of this Act, such deposit shall be made within three years of giving
effect of this law.

ii. For of non-life insurance business:

2 (two) crore 50 (fifty) lac taka. In case of a company incorporated before the
commencement of this Act, such deposit shall be made within three years of giving
effect of this law.

Answer to self-test 8:
As per Section 41 of the Insurance Act, 2010

*  Everyinsurer shall invest and at all times keep invested his assets in the manner and
place provided by the Act and the Authority shall have the power to control those
investments.

It may be mentioned that, no investment shall be permissible in the first issue of capital
by a company, firm or other business concern in which any of the directors of the insurer
or any member of the family of such director has any interest as proprietor, Partner,
director, manager or managing agent.

»  Every insurer shall submit to the authority the returns of investment according to the
manner prescribed in sub-section (1).

Answer to self-test 9:

An insurance company can be wound up by the Court under the same grounds for which a company
can be wound up under the Companies Act. In addition to the ground on which such an order may be
based, the Section 103 of Insurance Act, 2010 states Court may order the winding up of an insurance
company under the following circumstances:

» if a petition is presented by shareholders representing not less than one-tenth of the
whole body of shareholders and holding not less them one tenth of the whole share
capital or by not less than five hundred (500) policy holders holding policies of life
insurance that have been in force for not less than three years and are of the total value
of not less than the value as may be prescribed under this Act.

*  if the company has failed to deposit or to keep deposited with the Bangladesh Bank the
required amounts under section 23 and | 19 of the Act.

*  if the company having failed to comply with any requirement of this Act has continued
such failure or having contravened any provision of this Act has continued such
contravention for a period of three months after notice of such failure or contravention
has been conveyed to the company by the Authority.
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» ifitappears from the returns furnished under the provisions of this Act or from the
results of any investigation made there under that the company has failed to maintain
the required solvency margin.

*  ifthe continuance of the company is prejudicial to the interest of the policy-holders.
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Answer to Interactive Question
Answer to Interactive Question 1:

i. Determination of rate of premium for non-life insurance business (Section 17)

*  The Authority shall form a Central Rating Committee (CRC) and in consultation with this
committee shall determine the rate of premium for non-life insurance business which the
insurers shall be bound to comply with.

*  The Chairman of the Authority shall be the chairman of the CRC and the number of its
members, Power, functions and management shall be determined by the regulation.

»  The government may if required dissolve the CRC at any time.
Provision relating to collection of premium (Section 18)

»  Everyinsurer shall declare to the Authority the total amount of premium outstanding
including agent balance, if any, in respect of fire, marine and miscellaneous insurance
business within 30 days from the commencement of this Act and shall recover the same
with in such time as may be allowed by the Authority.

*  Noinsurer shall write off any outstanding premium in respect of non-life insurance
business without prior approval of the Authority.

*  Noinsurer shall assume in Bangladesh any risk in respect of non-life insurance business
unless and until the premium payable or such part thereof has been received or
guaranteed to be paid.

Answer to Interactive Question 2:

As per Section 27 of Insurance Act 2010, every insurer in respect of all insurance business transacted
by him in Bangladesh shall at the expiration of each calendar year prepare with reference to that year
the following statements:

»  balance sheet, in the form and procedures set forth in the Act;
= profitand loss account in the form set forth in the Act;

* inrespect of an insurer who is required under this law to keep a separate account of
receipts and payments, a revenue account in the form set forth under the provisions of
this Act; and

"  astatement containing the names and descriptions of the persons in charge of
management of the business during the year and a report on the affairs of the business

If the insurer is a company under the Companies Act, the balance sheet, profit and loss account,
revenue account and the report under sub-section () shall be signed by the Chairman, two directors
and the principal officer of the company, or in the case of a cooperative society under the Co-
operative Societies Act shall be signed by two members.

Every insurer shall maintain fund related account of his shareholders and policy holders separately in
accordance with the provisions of the Act.
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Answer to Interactive Question 3:
Surrender Value:

Prior to the passing of the Insurance Act 1938 nonpayment of premium at any time involved
cancellation of the contract of insurance and forfeiture of the premium paid. As this involved
considerable hardships, section 88 of the Insurance Act 2010 provides that a life insurance policy will
not lapse for nonpayment of premiums if certain conditions are fulfilled. Section 88(1) provides that
surrender value will be acquired if premiums have been paid for at least two years. After premiums
have been paid for the requisite period the policy acquires what is called Surrender Value. The
surrender value is obtained by multiplying the sum assured by a fraction. The premium actually paid is
the numerator of the fraction and the premium payable is the denominator. The surrender value of
bonuses, declared before default, are to be added.

= Surrender Value = (Premium paid/premium payable) * sum insured

The ratio between the two is Tk. 3,600/ Tk. 18,000= 1/5. The surrender value of the policy is 1/5 x Tk.
15,000= Tk. 3,000

Answer to Interactive Question 4:
Power of IDRA to inspect and ask for information etc. (Section 49).

*  The IDRA may from time to time inspect any looks, accounts and transactions of the
insurer or of its branch office.

»  Forthe purpose of investigation to the insurer shall show their books, accounts and
documents to the investigator and also provide necessary information.

»  The IDRA ay in written notice require any director of the insurer, officer, agent to deliver
any information regarding business or order him to be present before him at the time
and place as prescribed in the notice.

= If any person disagrees regarding inspection or viola tab any provisions or failed in
fulfilling any requirements he shall be accused guilty for this and be confined a penalty
for Tk. 5 Lac and if the offence continues additional penalty Tk. 5 Thousand per day.

Answer to Interactive Question 5:
Nomination by the policy holder (Section 57):

The holder of policy of life insurance on his own life may, when effecting the policy or at any time
before the policy matures for payment. Nominate the person or persons to whom the money secured
by the policy shall be paid in the event of his death. This is known as nomination by the policy holder.
The person named is called the nominee.

Assignment of life policies (Section 56):

It has been long before that life insurance policies are marketable commodities which can be validly
assigned with or without consideration, to persons who have no interest in the life insured. The
principle namely, the assign ability of the life insurance policies is accepted in modern times and
permitted by law.

Rules regarding assignment of life policies (Section 56):
The Insurance Act, 2010 contains the following rules regarding assignment of life policies:
1. Procedure

A transfer or assignment of life policies whether with or without consideration may be made only by an
endorsement upon the policy itself or by a separate instrument, signed in either case by the transferor
or by the assignor or his duly authorised agent and attested by at least one witness.
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2. Notice

The transfer or assignment shall be binding upon the insurer after a notice in writing and endorsement
on the instrument or a certified copy thereof is delivered to him.

3. Priority

In case of more than one assignment the priority of the claims of the assignees shall be governed by
the order in which the notice to the insurer is delivered.

4. Written acknowledgement

Upon receipt of the notice, the insurer is bound to give a written acknowledgement of the receipt of
the notice if the person giving the notice or the assignee demands such acknowledgement and pays a
fee as prescribed by the rules.

5. Recognition

From the date of notice the insurer shall recognise the assignee named in the notice as the only
person entitled to benefit under the policy. The assignee can, if necessary, sue without the consent of
the assignor.

6. Conditional assignment

There may be assignment in favor of a person subject to condition that it shall be inoperative or that
the interest shall pass to some other person on the happening of a specified event during the life time
of the person whose life is insured.

7. Survivorships

There may be an assignment in favor of the survivors of a number of persons.
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Introduction

Learning objectives Tick off

Define, apply and advise on FRA 2015
e Establishment, structure and separation of members of the Council (FRC)
e General objectives, powers and functions of the Council

¢ Incapacity of Executive Directors and Chairman of the Council
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e Working divisions, their responsibilities and functions

e Application for enlistment of auditors, cancellation, etc.

e Audit practices, unapproved audit practices, reports and opinion, etc.

¢ Independence of auditors while carrying out responsibilities

e Standard setting and publication, etc.

e Auditing practice monitoring of the auditors of Public Interest entities
e Obligations to follow financial reporting and auditing standards

¢ Investigation of the complaints

e Appeal authority, etc.

00000000 000ogd

e Power ofissuing rules

ICAB 2024 Financial Reporting Act, 2015 _



Practical significance

Practically whenever people want to start public practice after getting the certificate from the
professional institutions, they need to know the audit procedures and all other relevant legal and
regulatory framework including the Financial Reporting Act 2015. The Financial Reporting Act 2015
will help to know the details regulatory aspects and also the guidelines of reporting and auditing
framework. This act will help the professionals in maintaining high standards of financial reporting as
per the globally accepted reporting framework as well as performing auditing maintaining globally
accepted standards of auditing, i.e. ISA.

Stop and think

What things can you think of that are essential for financial reporting and auditing the financial
statements? What are the impact of this regulatory act? Have you stopped to think about how this
affects the practice of a professional?

Working context

You might need to understand the impact of financial reporting and auditing to the stakeholders of
Public Interest Entities and also this Act on the practice of the professionals.

Syllabus links
Financial Reporting Act, 2015 of Bangladesh.

Examination context

Exam requirements

Financial Reporting Act 2015 is an important part of the syllabus. Typically, fifteen percent of the
questions come from the part of Financial Reporting Act. Understanding the basic precepts relating to
this act is vital. Other than Financial Reporting Act, you may also expect questions from ICAB Bye-Laws
relating to public practice.

You are likely to be presented with scenarios and may have to conclude on establishment, structure
and separation of members of the Council (FRC), general objectives, powers and functions of the
Council, incapacity of Executive Directors and Chairman of the Council, working divisions, their
responsibilities and functions, application for enlistment of auditors, cancellation, etc., audit practices,
unapproved audit practices, reports and opinion, etc., independence of auditors while carrying out
responsibilities, standard setting and publication, etc., auditing practice monitoring of the auditors of
Public Interest entities, obligations to follow financial reporting and auditing standards, investigation of
the complaints, appeal authority, etc., power of issuing rules.

Definitions (Sec 1)

"Financial year” means the time period, whether itis a full year or not, for which the profit or loss
account of a public interest entity will be submitted in its AGM. (Sec 2(2))

"Financial statements” interim or final statement of financial position, statement of profit or loss or
income statement, statement of changes in equity, statement of cash flows and notes to the financial
statements and their explanations. (Sec 2(3))

"Council” means the Financial Reporting Council made under sec 3 of this Act. (Sec 2(6))
"Public Interest Entity” means -
a.  The entity which will satisfy anyone of the following determinants:
= Bank Companies established under sec 5 (Na) of the Banking Companies Act 1991;

*  Organisation which has issued Securities and has the obligation to submit report to the
Bangladesh Securities & Exchange Commission under Sec 15 of the Bangladesh
Securities & Exchange Commission Act 1993;
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=  Financial Institution as defined in Sec 2 (Kha) of the Financial Institution Act 1993;

*  Microcredit Organisation as defined in Sec 2(21) of Microcredit Regulatory Authority Act
2006;

=  |nsurer as defined in Sec 2 (25) of the Insurance Act 2010;

*  Any organisation yearly revenue of which has crossed the limit of last year revenue as
notified by the council through Govt. Gazette;

*  Any organisation which has fulfilled any two of the following conditions at the end of last
year:

* lthas recruited the minimum number of persons by regulation;

»  Total asset of this crossed the limit fixed by the Council in the official Gazette;
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*  Total liabilities excluding shareholders’ equity has crossed the limit fixed by the The
following organisations fulfilling the conditions as set out in sub-section d(i):

= Company or commercial organisations under the ownership of Government;

»  Statutory authorities; 7

] Non-Govt. organisations directed by individuals; and
= Other such organisations. (Sec 2(8))

"Scheduled auditor” means any auditor for the purpose of auditing the public interest entities as per
the provision of Chapter 5 of this Act. (Sec 2(9))

"Auditor” means any person or the owner, partner or employee of any audit firm related with
providing the audit services who is registered with any professional accountancy body.(Sec 2(13))

"Audit firm” means any firm or organisation directed by any persons or partners in order to provide
audit services whether registered or not. (Sec 2(15))

"Professional accountant” means the members of the organisations as per sec 2 (19) of this Act. In
order to fulfil the function, the members of the Institute of Chartered Accountants of Bangladesh under
the Bangladesh Chartered Accountants Order, 1973 and the members of the Institute of Cost
and Management Accountants of Bangladesh under the Institute of Cost and Management
Accountants Ordinance, 1977 will be directed. (Sec 2(18))

"Professional Accountancy Organisations” means the institute of Chartered Accountants of
Bangladesh under Bangladesh Chartered Accountants Order, 1973 (P.O. No. 2 of 1973) and the
Institute of Cost and Management Accountants of Bangladesh under the (Cost and Management
Accountants Ordinance, 1977 (Ordinance No. LIl of 1977). (Sec 2(19))

"Financial Reporting Standards” means the financial reporting standards as outlined in sec 40 of this
Act. (Sec 2(21))

“Annual Report” means the evidence which contains the financial statements of the public interest
entities, the audit report thereon and the statements provided by the directors of those entities along
with the operational reflection. (Sec 2(22))

Establishment of the Council

Government, after the enactment of this act, shall establish a Council through notification in the
Government Gazette which shall be named as the Financial Reporting Council. (Sec 3(1))

Council shall be a statutory organisation and it shall have permanent continuity and general seal, and
as per the provisions of this Act, it shall have the power to acquire both immovable and moveable
assets, keep in its position or transfer and it shall use its own name to sue a case and a case can be
sued against its name. (Sec 3(1))
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Structure of the Council

The council shall be composed of the following members (Sec 5 (1)):
= One Chairman as appointed by the Government;

*  One Additional Secretary from any division of the Ministry of Finance as nominated by
the Government;

*  One Additional Secretary as nominated by the Ministry of Commerce;

*  One Deputy C&AG as nominated by C&AG of Bangladesh;

= One Deputy Governor as nominated by the Governor of Bangladesh Bank;

*  One member of NBR as nominated by the Chairman of the Board;

*  One Commissioner of BSEC as nominated by the Chairman of the Commission;

»  President of the Institute of Chartered Accountants of Bangladesh (ICAB);

*  President of the Institute of Cost & Management Accountants of Bangladesh (ICMAB);

*  One professor of the Accounting Department from Public Universities as nominated by
the Government (For specific tenure)

*  President of the Federation of Bangladesh Chamber of Commerce & Industries (FBCCI);
and

*  One Executive Director as nominated by the Chairman of the Council who will act as the
member-secretary.

= Chairman will be the Chief Executive of this Council. (Sec 5 (2))

Procedures for separation of any members of the Council

1. The members as referred to in Sec 5 (ka, Ja, Jha, Ta, Tha) can be separated if he/she (Sec
6(1))-

a. s unable to carry out the duty due to physical or mental incapacity or disclaim to carry out
the duty;

b. Is unable to carry out the duty or disclaim to carry out the duty for the period of 3 months
without valid reason;

Become ineligible to be member as per the provision of Sec 11;
d. Performs any work which is harmful for the Council;

e. Shows such behaviour or use his/her positions in such a way that hampers the objective of
this law or the publicinterest;

2. Government will formulate the investigation committee in order to justify the reasons as per Sec
6(1) and the working procedures, scope, deadline for submission of report, the required subject
matters to be included in investigation report, recommendation for removal and related matters
shall be determined by rules. (Sec 6 (2))

3. Anyremoved member shall be ineligible to be the member of this Council or reappointed for any
position of the Council. (Sec 6 (3))

General objectives of the Council

= General objectives of the Council shall be the followings (Sec 7):

»  Determination of financial reporting and auditing professional standards, ethical
standards, etc.;
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Powers and functions of the Council

1. The Council, for carrying out the functions of the Council fairly, can perform all necessary powers
and perform the functions, subject to the provisions of this Act. (Sec8(1))

2. The council may exert power on the following matters and also perform its functions without
prejudicing the spirit of subsection 1 above (Sec 8(2)):
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Qualitative standard development of accounting and auditing services;
Development of accounting and auditing profession;

Confirmation of highest standards of the financial reporting and auditing works of the
scheduled auditors;

Enhancement of the credibility financial statements;

Ensuring the morality, transparency of professional works of financial reporting and
auditing and cooperation in capacity building; and

Encouraging Public Interest entities to produce high quality report of financial and non-
financial information.
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Considering the socio-economic situation of Bangladesh, formulating and implementing
standards keeping consistency with the International Financial Reporting Standards and
Auditing Standards (Sec 8(2Ka));

Ensuring international standards adopted and quality standards complied by the
Institute of Chartered Accountants of Bangladesh (ICAB), International Auditing and
Assurance Standards Board (IAASB) and other international organisations (Sec 8(2Kha));

Ensuring effective enforcement, monitoring and enforcement of financial reporting and
auditing standards made by the Council (Sec 8(2Ga));

Ensuring the necessary rules, regulations, standards guidelines, codes, formulation and
implementation of the financial report, accounting and quality certification (Sec
8(2Gha));

Monitoring practices and practice monitoring of auditors to maintain high standards of
professional behaviour (Sec 8(2Uma));

Advising on accounting and related activities and providing information services as
central information respiratory (Sec 8(2Ca));

Listing of auditors and recording and publishing of the related information (Sec 8(2Cha));

Ensuring compliance with the reporting requirements determined under any other laws
(Sec 8(2Ja));

Providing recommendations and cooperation in the development and promotion of
education, training, internship, article-writing and research activities in the promotion of
education certificates, courses and professional standards run by professional
accountancy institutions (Sec 8(2Jha));

Monitoring of professional development activities conducted by the professional
accounting institution for the purpose of this Act (Sec 8(2io));

Encouraging research on any topic that can be applied efficiently and, as the case may
be, financing financial reporting, accounting, audit, and corporate governance systems
to be more effective by the Council, Professional Accounting Institution or any related
organisation (Sec 8(2ta));

Financial Reporting Act, 2015 m



Formulating the necessary rules or regulations in order to properly directing accounting
and audit activities (Sec 8(2tho));

Conducting enquiries and activities related to this act (Sec 8(2da));

Accepting and implementing the appropriate method or scheme for directing the
Council's objectives and activities (Sec 8(2dha));

Engaging with or, in the applicable case, the Memorandum of Understanding and the
Agreement with the initiatives taken by any organisation whether local or international
which will be related to the functioning and the objective of the Council (Sec 8(2na));

Determining the charges and fees for the service provided by the Council (Sec 8(2ta));
Imposing fines under this Act and rules made thereunder (Sec 8(2tha));

Providing recommendation or suggestion to the government regarding financial
reports, non-financial reports, financial statements, annual reports, accounts and audit or
related matters (Sec 8(2da)); and

For carrying out the purposes of this Act, other functions which the Council may consider
necessary for the purpose of implementing the Council's general purpose and functions
(Sec 8(2dha)).

Incapacity of Executive Directors and Chairman

No person shall be eligible to be appointed or keep staying as Chairman or Executive Director of the
Council (Sec 13), if he-

is not a citizen of Bangladesh; or
is declared as bankrupt by the Competent Court; or
is declared to be a defaulter of loan by any bank or financial institution; or

is convicted of any criminal offense, the court gets sentenced to no less than 3 (three)
years' imprisonment; or

is unable to perform duties due to physical or mental illness; or

receives any financial benefits directly or indirectly from any matter under the
jurisdictions of Council; or

is involved in the accounting or audit functions as a professional accountant or as legal
counsel in his own name or in the name of other person directly or indirectly in
exchange of anything or without anything after being appointed; or

completes his 65 years of age; or
has been punished by a professional institution; or

has been punished for tax evasion.

Functional divisions of the Council

The functional division of the Council shall be composed of the following divisions in order to fulfil the
objective of this act (Sec 22(1)):

Standards Setting Division;
Financial Reporting Monitoring Division;
Audit Practice Review Division; and

Enforcement division.
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There shall be an executive director in each division referred to in sub-section (1) and he shall be the
head of that division (Sec 22(2)).

Responsibilities of Standard Setting Division

The functions of the Standard Setting Division shall be preparation of appropriate proposal for
formulation, renewal, development and acquisition of financial reporting, valuation, actuarial
standards, auditing standards, and to present it for the approval of the Council following the provisions
of this act (Sec 23(1)).

Without prejudicing the spirit of sub-section 1 of this act, in order to fulfil the objectives of this Act, the
Council may, by the previous sanction of the Government, make rules and procedures for discharging
the duties of the division of judges by making regulations, by notification in the official Gazette (Sec
23(2)).

Responsibilities of Financial Reporting Monitoring Division
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The responsibilities of the Financial Reporting Monitoring Division shall be Monitoring, analysing and
identifying whether financial reporting and auditing standards, codes or guidelines made under this
Act or any other law are being followed by the public interest entities (Sec 24(1)).

In order to fulfil the objective of this Act, the Council shall, with the pre-approval of the Government, by 7
notification in the official gazette, determine regulations carrying out the responsibilities in the field of
Financial Reporting Monitoring Division (Sec 24(2)).

In order to carry out functions under this Act, this division shall inform in writing to the relevant public
interest entities or any other organisation that if there is any objection to any action taken by the
Division, the company or organisation can directly submit it to the Financial Reporting Monitoring
Division (Sec 24(3)).

While performing the functions under this Act, it appears to the Financial Reporting Monitoring
Division that if any financial reporting and auditing standards, codes or guideline is not followed by the
public interest entity, then the Division will take its opinion and recommendation in relation to it in
consideration in order to take action (Sec 24(4)).

The Financial Reporting Monitoring Division shall perform its function in its own method in compliance
with this Act and the related provisions of this Act (Sec 24(5)).

Responsibilities of Audit Practice Review Division
1. The responsibilities of Audit Practice Review Division shall be as follows (Sec 25):

a.  Monitoring activities related to the audit practice of the professional accountancy
organisation;

b. Forthe purposes of this Act, revision of audit practice of any organisation which assists the
scheduled auditor, audit firm or auditor on the basis of randomisation;

c. Determining the non-compliance with the audit practice code under this act and auditing
standards by any organisation which assists the scheduled auditor, audit firm or auditor;

d. Once every 3 (three) years -
i.  Review the regulatory measures of the organisation concerned;

ii. Review whether it has taken necessary steps for the development of an accountancy
profession by maintaining professional standards;

iii. Review whether itis carrying out the responsibility of protecting the public interest by
implementing the purpose of the other public interest described in its charter;
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2. Forthe purpose of this Act, the Council may, by the prior approval of the Government, by
notification in the official Gazette, make rules and procedures for the discharge of duties of the
audit practice by making regulations.

3. The Audit Practice Review Division will inform the concerned person or organisation in writing
about the review report prepared by them, and if the person or organisation has any objection to
the matter, then it may directly submit it to that Division.

4. If any failure is found during the performance of this Act, the Audit Practice Review Division will
inform the department concerned for opinion and recommendations about the matter and take
appropriate action on the basis of opinion and recommendations received by the division.

5. Subject to the provisions of this Act and the rules made thereunder, the Audit Practice Review
Division shall perform its review in accordance with the procedure prescribed by it.

Functions of Enforcement Division

*  The main responsibility of the Enforcement Division shall be to consider any matter
referred to the Council directly by any other organisation about any failure or violation of
the standards, recommendations or violations followed by other Divisions of the Council
and the rules made under any other law, and according to the investigation, if necessary,
under this Act, Possible punishment for violation or failure And make recommendations
to the parties concerned to inform it of taking actions (Sec 26(1)).

»  Forthe purpose of this Act, the Council may, by the pre-approval of the Government, by
notification in the official Gazette, make rules and procedures for discharging the
functions of the department, by making regulations (Sec 26(2)).

*  The Division, subject to this Act, shall not make any recommendation regarding taking
disciplinary action without providing the opportunity for reasonable hearing to the
concerned person or organisation for the alleged violation or failure (Sec 26(3)).

Enlistment of Auditors

*  Notwithstanding anything contained in any other law for the time being in force, after
the enactment of this Act, no auditor or any audit firm shall be eligible to be appointed
as auditor of any public interest company or not providing any services related to the
audit without enrolling with the Council (Sec 31(1)).

* Ifany enlisted auditor or any partner of any audit firm resigns or joins that firm, this shall
be notified to the Council in writing for the resignation or joining within 15 (fifteen) days
(Sec 31(2)).

Application for enlistment of auditors

*  Forthe purpose of enlistment under this Act, an auditor shall apply to the Council in
terms and conditions prescribed by rules (Sec 32(1)).

*  The Council shall provide an enlistment certificate to the listed auditor under this Act, in
which the rules and regulations, guidelines, standards, or instructions made thereunder,
shall be mentioned in the rules applicable to the list (Sec 32(2)).

= Under this section, scrutiny of the applications for registration, fees, submissions,
decision to cancel or not, preserve printed and electronic copy of enrolment certificates,
registration of necessary information in general or in the e-register, deadline, informing
the applicant, auditor or audit firm name or any information included in the register or
any other related matters shall be governed by rules (Sec 32(3)).

Suspension or cancellation of enlistment certificate

a. Ifany listed auditoris punished under section 48, the Council will discuss this matter in the
meeting as necessary and take one or more measures as follows (Sec 33 (1)):
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vi.

At any stage of running the functions under this Act, if it appears to the Chairman or

Executive Director of the Council or any other officer of the Council, that any auditor has

committed an offense under sub-section (1), then it shall be presented in writing in the

immediate subsequent meeting of the Council (Sec 33(2)). 7

If the council thinks necessary for taking action under this section, then accordingly, it may
take further investigation, written or personal hearing, etc. in the prescribed manner (Sec

Issue of warning notice to the enlisted auditor; or
By issuing one or more conditions, ordering to submitthe report regularly; or

Suspension of its activities as a listed auditor for a term which shall not exceed two (two)
years; or

The listed auditor will be given a reasonable opportunity to show reasons and to cancel
the enrolment by written order; or

The professional accountancy organisation will be sent to take disciplinary action in
accordance with the relevant law against the listed auditor and which will inform the
Council about the arrangements made within the stipulated time; or

The professional accountancy organisation will take the relevant procedures for the
cancellation of the registration of the listed auditor under relevant law and inform the
Council about the arrangements taken within the stipulated time.
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33(3).

It will regularly update the website of the Council regarding the suspension or cancellation of
the enlistment certificate under this section (Sec 33(4)).

Unapproved audit practice

1. Publicinterest entity shall not engage any person in the audit work, whose enlistment has been
postponed by the Council or cancelled the enlistment by the Council, or the action taken by the
Council on the recommendation of the Council, is pending by the professional accounting
institution (Sec 34(1)).

2. Withoutinforming the Council about the following topics, an enlisted auditor may not conduct
audit in the name of any audit firm, namely (Sec 34(2)):

a.

b.

In case of partnership, the name of the firm's partners and the signatory's signature;

To use the letter head of the audit firm, a copy thereof; and

If the name of the audit firm is similar to that of a regional or international network, or the firm
includes any regional or international network, or the letter head of the firm or any other
documentindicates that the firm is part of any regional or international network, then that
regional or international network Detailed descriptions with the documentary evidence of the
relationship;

3. Any enlisted auditor shall not sign any account, statement, report or any document executed by
any other auditor, unless he is satisfied with it and takes full responsibility for the work done (Sec
34(3)).

Auditors’ report and opinion
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In relation to the preparation of audit report on financial statements of any public
interest entity, the auditor shall give affidavit in the prescribed form by the regulation on
the basis that the report has been prepared in accordance with the applicable auditing
standards and the relevant provisions of this Act and any other law (Sec 35(1)).

Without following the auditing standards made by the Council under section 40, no
enlisted auditor will express any opinion in his report (Sec 35(2)).
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In the annual report of an organisation, the directors of the concerned company or the
empowered officer expressed that the report has been prepared in compliance with the
corporate governance code or any other regulatory, systematic arrangements, in which
the auditor will specify whether it has made the report consistent with the conditions of
that code or regulatory arrangements (Sec 35(3)).

Serious Misconduct

When conducting audit in public interest entity, if the listed auditor is satisfied with this
or there is reasonable ground to believe that serious irregularities have been committed
in that company, then he will, immediately (Sec 36(1)):

*  Inform the details descriptions of the irregularities in writing to the members of the
Board of directors of Public Interest Entity and its officers; and

= Every person referred to in clause (ka) shall request the concerned Public Interest
Entity for taking appropriate action, in relation to such irregularities, singly or jointly.

If the concerned Public Interest Entity does not take any action in respect of such
irregularities informed in writing under sub-section (1), then the enlisted auditor may, by
the way, consider the matter as appropriate, and inform the Council, the Professional
Accounting Institution, the Controlling Agencies and so on and any other statutory body
or parliament established under the law or rules as per the requirement (Sec 36(2)).

Independence of auditors while carrying out responsibilities

An enlisted auditor will perform his duties independently and he will not do any work
contrary to the audit practice code made by the Council or will not be involved in any
such activity as the enlisted auditor (Sec 37(1)).

The Council may review the specific procedures for providing necessary assistance and
information about the audit practices by the auditor enlisted by regulation (Sec 37(2)).

Standards setting, etc.

Council, to provide professional accounting services for public interest organisations
(Sec 40(1))-

Financial Reporting Standards keeping consistency with the International Accounting
Standard issued by the International Accounting Standards Board IASB); and

Will set and issue auditing standards keeping consistency with international auditing
standards and assurance and ethics declaration issued by the International Auditing and
Assurance Standards Board.

The Council will issue the necessary guideline for successful implementation of the
Auditing Standards (Sec 40(2)).

Every enlisted auditor shall follow the rules, regulations, codes or guidelines prescribed
under this Act, including the minimum conditions specified in the auditing standards by
the Council in respect of its professional duties (Sec 40(3)).

Notwithstanding anything contained in sub-section (1), the Council may make
adjustments to international good practice and make separate simplified financial
reporting structures and standards for small and medium enterprises (Sec 40(4)).

Auditing practice monitoring of the auditors of Public Interest entities

The Council or any officer authorised in writing by it, may review the audit practice of an enlisted
auditor and, in this regard (Sec 46)-

m Corporate Laws and Practice ICAB 2024



*  Inspect, examine and collect all records, documents, annual balance sheet, cash or cash
deposited in the bank, deposit, repository or other property, etc. under the control or
possession of the concerned auditor or his partner, employee or any other person; and

»  Seekorinterrogate information or explanation from any partner, employee or associate
person.

Obligations to follow financial reporting and auditing standards

» |fitappears to the Council that any Public Interest Entity has failed to follow any financial
reporting and auditing standards, code or guidelines made under this Act, or has
severely distorted the financial statements of the Public Interest Entity, then the Council
may warn the Public Interest Entity in this regard or in accordance with those standards,
its financial statements immediately for a change or correction may direct (Sec 47(1)).

»  If any Public Interest Entity is instructed under sub-section (1), within 30 (thirty) days of
receiving that order, the Public Interest Entity will amend or alter its financial statement
and repatriate the financial statements prepared in the revised or modified form to the
concerned Government Department or authority (Sec 47(2)).
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Investigation of the complaints

»  If an enlisted auditor declines or fails to comply with any order or order of the Council
given under this Act, then the Council may impose the said auditor in the manner
prescribed by the rules and amounts as administrative fine (Sec 50(1)).

»  Penalties imposed under sub-section (1) shall be recoverable as Public Demands under
Public Demands Recovery Act, 1913 (Act No. Ill of 1913) (Sec 50(2)).

Appeal against the decision of the Council

*  Subject to the other provisions of this Act, if any party is aggrieved against any decision
made by the Council, within 30 (thirty) days of being informed about the decision, the
aggrieved may appeal to the appeal Authority and other matters related to it may be
submitted to the Appeal authority (Sec 53(1)).

*  The decision of the appeal authority shall be final in the appeal filed under sub-section
(1) (Sec 53(2)).

Appeal authority

1. Forthe hearing of an appeal under this Act, the government may, by notification in the official
gazette, establish an appeal authority and it shall be called the Accounting and Audit Appeal
Authority (Sec 54(1)).

2. The appeal authority referred to in sub-section (1) shall be formed as follows, namely (Sec 54(2))-

a. Any person or a retired secretary who has its working experience of minimum 20 (twenty)
year, including graduate (Honors) degree in Management, Business Administration,
Accounting, Law, Finance and Banking, Management or Commerce or Financial
Management, who will also be its Chairman;

b. Alaw expert with a minimum of 15 (fifteen) years of experience in law, profession or law,
including a degree (honors) in law; and

c. A minimum of 15 (fifteen) years of practical experience along with degree (honours)in
Economics, Business Administration, Accounting, Law, Finance and Banking, Management or
Commerce or Financial Management or professional degrees in accounting.

3. The appeal authority will determine its procedures.

4.  The appeal authority may prescribe or amend, alter or cancel any decision of the Council, or
postpone the interim order for suspension of the effectiveness of the decision.
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5. Decisions will be taken based on the opinion of the majority of the appeal authority.

6. Ifthe decision is made against the appellant under the provisions of this section, the appeal
authority may make the decision to the appellant to bear all the costs related to the appeal.

7. All expenses of the appeal authority shall be executed in the manner prescribed by rules and from
the Council's fund.
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Summary and Self-test

a.

b.

What are the “Public Interest Entities as per the Financial Reporting Act 2015

What are the regulations regarding mandatory requirement of Enlistment of Auditors,
Application for enlistment of auditors, Suspension, or cancellation of enlistment certificate as
per by the Financial Reporting Act 2015

Answer to the Self-test no (a)

"Public Interest Entity” means -

The entity which will satisfy anyone of the following determinants:

Bank Companies established under sec 5 (Na) of the Banking Companies Act 1991;

Organisation which has issued Securities and has the obligation to submit report to the
Bangladesh Securities & Exchange Commission under Sec 15 of the Bangladesh

Securities & Exchange Commission Act 1993;

Financial Institution as defined in Sec 2 (Kha) of the Financial Institution Act 1993;

Microcredit Organisation as defined in Sec 2(21) of Microcredit Regulatory Authority Act 7

2006;

Insurer as defined in Sec 2 (25) of the Insurance Act 2010;
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Any organisation yearly revenue of which has crossed the limit of last year revenue as

notified by the council through Govt. Gazette; (50 crore)

Any organisation which has fulfilled any two of the following conditions at the end of last

year:

It has recruited the minimum number of persons by regulation;

Total asset of this crossed the limit fixed by the Council in the official Gazette; (Tk. 30

crore)

Total liabilities excluding shareholders’ equity has crossed the limit (10 crore)
The following organisations fulfilling the conditions as set out in sub-section d(i):

Company or commercial organisations under the ownership of Government;

Statutory authorities;
Non-Govt. organisations directed by individuals; and

Other such organisations. (Sec 2(8))

Answer to the Self-test no (b)

Enlistment of Auditors

Notwithstanding anything contained in any other law for the time being in force, after
the enactment of this Act, no auditor or any audit firm shall be eligible to be appointed
as auditor of any public interest company or not providing any services related to the

audit without enrolling with the Council (Sec 31(1)).

Application for enlistment of auditors
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For the purpose of enlistment under this Act, an auditor shall apply to the Council in

terms and conditions prescribed by rules (Sec 32(1)).
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The Council shall provide an enlistment certificate to the listed auditor under this Act, in
which the rules and regulations, guidelines, standards, or instructions made thereunder,
shall be mentioned in the rules applicable to the list (Sec 32(2)).

Under this section, scrutiny of the applications for registration, fees, submissions,
decision to cancel or not, preserve printed and electronic copy of enrolment certificates,
etc. shall be governed by rules (Sec 32(3)).

Suspension or cancellation of enlistment certificate

If any listed auditor is punished under section 48, the Council will discuss this matter in
the meeting as necessary and take one or more measures as follows (Sec 33 (1)):

Issue of warning notice to the enlisted auditor; or
By issuing one or more conditions, ordering to submitthe report regularly; or

Suspension of its activities as a listed auditor for a term which shall not exceed two (two)
years; or

The listed auditor will be given a reasonable opportunity to show reasons and to cancel
the enrolment by written order; or

The professional accountancy organisation will be sent to take disciplinary action in
accordance with the relevant law against the listed auditor and which will inform the
Council about the arrangements made within the stipulated time; or

The professional accountancy organisation will take the relevant procedures for the
cancellation of the registration of the listed auditor under relevant law and inform the
Council about the arrangements taken within the stipulated time.

At any stage of running the functions under this Act, if it appears to the Chairman or
Executive Director of the Council or any other officer of the Council, that any auditor has
committed an offense under sub-section (1), then it shall be presented in writing in the
immediate subsequent meeting of the Council (Sec 33(2)).

If the council thinks necessary for taking action under this section, then accordingly, it
may take further investigation, written or personal hearing, etc. in the prescribed manner
(Sec 33(3).

It will regularly update the website of the Council regarding the suspension or
cancellation of the enlistment certificate under this section (Sec 33(4)).
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Introduction

Learning objectives Tick off
e Define, apply, and advise on FRC (Audit and Audit Firm Enlistment) Rules 2022
¢ Application for Enlistment of Auditors and Audit Firms

¢ Eligibility of applicant for enlistment

e Enlistment fees and Enlistment period

e Renewals of Enlistment and Certificate of renewals

e Scrutiny and examination of documents for enlistment

e Matters to be Considered in Scrutiny of enlistment applications

e Enlistment or Renewal Applications

e Approval, rejection, certifications of enlistment applications, etc.

e Changes and updates in the structure of auditors and audit firms

000000 000agd

e Special audit activities, etc.
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Corporate Laws and Practice

Practical significance

It is a mandatory regulatory requirement of enlistment of auditors and audit firms for audit practice of
public interest entities (PIE). To start public practice after getting the certificate from the professional
institutions, auditors need to know the audit procedures and all other relevant legal and regulatory
framework including the Financial Reporting Act 2015 as well as Financial Reporting Council (Audit
and firm enrollment) rules 2022. The Financial Reporting Council (Audit and firm enrollment) rules
2022 will help to know the details regulatory aspects and the guidelines for enlistment process of
auditors and audit firms.

Stop and think

What things can you think of eligibility of applicant for enlistment, renewals, and its procedures? What
is the impact of this regulatory rules? Have you stopped to think about how this affects the practice of a
professional in the audit of PIE entities?

Working context

You might need to understand the impact of these rules to the stakeholders of Public Interest Entities
on the practice of the professionals.

Syllabus links
Financial Reporting Council ( Audit and Audit firm Enlistment) Rues, 2022 of Bangladesh.

Examination context
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Exam requirements

Financial Reporting Council (Audit and Audit firm Enlistment) Rues, 2022 of Bangladesh along with the
Financial Reporting Act 2015 are important parts of the syllabus in CA professional education.
Typically, fifteen percent of the questions come from this part. Understanding the basic precepts
relating to these laws are vital. Other than Financial Reporting Act and Rules, you may also expect
questions from ICAB Bye-Laws relating to public practice. Students should have deep and thorough
understanding the whole enlistment and renewals aspects along the Act as mentioned above.

Definitions-( Rule-2) (1)
(a) 'Act' means the Financial Reporting Act, (Act No. 16 of 2015);

b) 'Council' means the Financial Reporting Council;

(
(c) 'Schedule' means any Schedule to these Rules;
(d) 'certificate of enlistment or renewal certificate' means the certificate of enlistment or renewal
certificate issued by the Council under rule 14;

(e) 'Regulatory Authority' means any such authority, body or institution with which the
concerned person cannot conduct its activities unless it is registered, licensed or approved
by such authority, body or institution.

Application for Enlistment of Auditors and Audit Firms (Rule-3)

As required by section 32 of the Financial Reporting Act, 2015 relating to the mandatory requirement
of enlistment of Auditors and Audit Firms, any auditor in Form-1 and any audit firm in Form-2 may
apply to the Council (FRC) with an affidavit in writing, online or both in pursuance of notifications to be
issued and published by the Council from time to time. Application should be submitted in the
following manner:

Any person who fails to submit the application within the time limit specified in the notification
mentioned may also apply to the Council subject to payment of late fee.

The same auditor cannot apply for enlistment as owner or partner of more than one audit firm.
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Corporate Laws and Practice

Documents or information to be submitted with the enlistment application( Rule 4).

The applicant shall submit the documents or information specified in Schedule-3 along with the
enlistment application under rule 3.

Eligibility of applicant for enlistment - Rule 5(1)

An applicant for enlistment or renewal under these rules shall possess the following qualifications:
(a) Must be a citizen and permanent resident of Bangladesh;
(b) Shall be a member of the relevant professional accountancy body;

(c) Where applicable, an up-to-date audit practice certificate issued by the relevant professional
accountancy body/institute as evidence of audit practice;

(d) Shall not have been convicted by a competent court of any criminal offence;
(e) Must be physically and mentally capable;

(f)  Shall not be employed by any organisation other than an audit firm registered with the
Council or employed by a public interest entity or engage in any business related to any
interest that would interfere with the provision of independent audit services.

(g) Shall not stay or reside outside Bangladesh without the permission of the Council or shall not
abstain from Auditing professional service for a consecutive period more than 06 months.

Provided that in the case of medical travel abroad or stay abroad, the Council may extend the said
period on submission of appropriate documents to the Council along with the application.

(h) Aforeign national or a permanent resident abroad or a fugitive or a bankrupt or a loan
defaulter or a person punished for a criminal offence.

(i) Accused of crimes against humanity, war crimes, international crimes or genocide, etc. or
shall not be accused or punished under the Bangladesh Collaborators (Special Tribunals)
Order, 1972 (President's Order No. 8 of 1972).

Notwithstanding anything contained in sub-rule 1, the applicant may have affiliation with a foreign or
internationally recognised auditor or audit firm - Rule 5(2)

As to the accuracy of the documents or information mentioned in sub-rule 1, where applicable, the
necessary documents shall be submitted along with the application for enlistment.

Enlistment fee ( Rule-6)

(1) Every auditor and audit firm shall pay the enlistment fee as mentioned in Schedule-2 by way of
pay order or crossed check in favor of the Council or bank account along with the application for
enlistment.

(2) If a person becomes a partner or sole proprietor of a firm after being enlistment as an auditor, the
same person shall not have to pay the annual enlistment fee or renewal fee of the partner account
again for the respective year. The individual and the firm shall be enlisted separately and shall pay
the fee as per Schedule-2.

(3) A person engaged in audit services working for an audit firm who is registered as a member of a
professional accountancy organisation or an unlisted partner (who is a member of a professional
accountancy organisation but not licensed to practice audit) shall be subject to the same fee as an
auditor.

(4) If a partnership audit firm has more than one branch, the audit firm shall pay branch fee as
specified in Schedule-2 in addition to the fee specified for each branch.

(5) In case of late enlistment application, the late fee shall be paid as mentioned in Schedule-2.

(6) The financial year (from July to June) will be considered in the matter of fees.
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(7) Inthe year in which the auditor or audit firm is registered or renewed by paying the registration or
renewal fee, the fee for the respective year shall be considered.

Enlistment Period ( Rule-7)

The period of enlistment of auditors and audit firms shall be 1 (one) year.

Application for Renewal of Certificate of Enlistment (Rule-8)

(1) An application for Renewal of Certificate of Enlistment is to be submitted to the council ( FRC) 3
(three) months prior to the completion of 1 (one) year from the date of enlistment by the auditor
or audit firm along with a up-to-date audit practicing certificate issued by the concerned
professional accountancy institute.

Provided that in order to keep the said enlistment going every year, before the end of every financial
year, the updated audit practice certificate issued by the concerned professional accountancy institute,
if applicable, should be submitted along with other documents or certificates requested by the
council.

(2) The Council may use a form similar to the form mentioned in sub-rule 1 of rule 3 for renewal of
registered auditor or audit firm.

(3) In case of renewal of any certificate of registration, the Council may direct the concerned
applicant auditor or audit firm to submit the documents or evidence referred to in sub-rules 1 and
2, if applicable.

(4) If any registered auditor or audit firm fails to renew the certificate of registration on time in
accordance with the rules, conditions and procedures mentioned in these rules, the said
registration shall be deemed to be canceled or invalid and shall be re-listed accordingly.
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(5) Application for renewal of certificate of registration of registered auditor or audit firm shall be
accompanied by receipt of payment of fee and, where applicable, late fee or penalty and copy of
up-to-date audit practice certificate issued by professional accountancy firm.

(6) Ifthere is a specific complaint against an applicant or if he/she has been punished or an
investigation is ongoing regarding misconduct or irregularity, the Council or authorised officer
will conduct such investigation and decide on the renewal of the applicant's registration
certificate.

(7) Unless otherwise specifically stated in these rules, the provisions relating to registration shall, as
far as possible, apply mutatis mutandis to renewals.

Renewal Fee ( Rule-9)

(1) Every registered auditor or audit firm shall pay the renewal fee specified in Schedule-2 in favor of
the Council along with the application for renewal of the certificate of registration within the
period prescribed by the Council every year.

(2) In case of delayed renewal application, the late fee mentioned in schedule-2 has to be paid.

Scrutiny and examination of documents or information submitted by the applicant ( Rule-10)

(1) The documents or information submitted by the applicant as per the provisions of rules 4 and 8
shall be scrutinised and examined by the designated or authorised officer or employee of the
Council or the Selection Committee constituted by the Council.

(2) For carrying out the purpose of sub-rule 1 above, a selection committee consisting of not less
than 3 (three) members and, if necessary, one or more selection sub-committees may be
constituted by the Council with an Executive Director of FRC as Chairman.

(3) The Council or the authorised officer or employee or the selection committee or selection sub-
committee may make proper inquiries or investigation to justify the accuracy and credibility of the
documents, information or evidence submitted by the applicant.
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The Council may take any steps necessary or assess the applicant in light of the Code of Audit
Practice in relation to enlistment or renewal.

The selection committee or selection sub-committee constituted shall complete its inquiry or
investigation within 30 (thirty) days.

All decisions of the selection committee or selection sub-committee constituted under sub-rule 2
shall be taken by majority vote of the members.

The proposed list, other documents along with the decision and recommendation of the selection
committee shall be sent to the enlistment and renewal committee within 7 (seven) days.

Matters to be Considered in Scrutiny and Decision Making of Enlistment or Renewal
Applications ( Rule-11)

In scrutinising and deciding on applications for enlistment or renewal, the Council may consider the
following matters:

(a) Qualifications and information mentioned in Schedule-1 and audit report of previous year.

(b) Recommendation of 3 (three) member medical board formed by concerned civil surgeon or
director general, directorate of health regarding determination of age limit and physical and
mental fitness of any auditor or owner or partner of audit firm by the concerned professional
accountancy firm in case of direct involvement in audit activities.

(c) Any restriction exists on the transfer of partners, sharing of partners or ownership of the audit
firm.

(d) Prohibition of being a managing partner or chief executive of an audit firm other than a
registered auditor.

(e) Prohibition on changing the structure or material information of a sole proprietorship or
partnership audit firm;

(f) Documents, qualification as mentioned in rules 4, 5 and 10 and report of the selection
committee and other matters incidental thereto.

Deciding on Enlistment or Renewal ( Rule-12)

(1)

The Enlistment and Renewal Committee constituted under sub-rule 5 and the Selection
Committee after completion of verification and examination of the documents, information or
evidence submitted by the applicant under Rule-10 and the Selection Committee shall, within a
maximum of 45 (forty-five) days of receipt of the application, present it along with their
recommendations at a meeting of the Council, and the Council-

(a) Grantthe application if deemed appropriate; or

(b) If not considered appropriate, the applicant will be notified in writing of the rejection of the
application within 15 (fifteen) days stating the reason.

The Enlistment and Renewal Committee shall notify the applicant and the concerned professional
accountancy institution in writing of the acceptance or rejection of an applicant's application
under sub-rule-1.

If it is not possible to settle the registration or renewal application within the period mentioned in
sub-rule 1, the registration of the applicant auditor or audit firm shall be deemed to be
temporarily continued by issuing a notification as per the decision of the Council on the basis of
the up-to-date audit practice certificate of the concerned professional accountancy institution, as
the case may be.

In case of epidemic, natural calamity, emergency or any other reasonable cause, the Council may
extend the period for disposal of registration or renewal application mentioned in sub-rule 1.
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(5) The Enlistment and Renewal Committee shall be formed with the Chairman of the Council as the
President and all the Executive Directors as members.

(6) The Committee referred to in sub-rule 5 shall take a decision on enlistment or renewal in the
presence of majority of the members and on the basis of the opinion of the majority of the
members present.

(7) The Committee referred to in sub-rule 5 shall forward its decisions in the form of
recommendations to regular or special meetings of the Council for notification, consideration and
finalisation.

(8) The decision of the Council regarding the enlistment of auditors or audit firms shall be final.

(9) In case of suspension, cancellation, reconsideration, reinstatement or re-enlistment of enlistment
and renewal, the Council shall take final decision after taking legal opinion from the enforcement
department of the Council.

Rejection of Application ( Rule-13)
The Council may reject an application for enlistment or renewal on the following grounds, namely:
(a) Submitting insufficient information and documents or incomplete filling of the form.

(b) Providing false, baseless and misleading information in withheld information, false
statements, false undertakings, affidavits or declarations.

(c) Ifthe applicant has been fined or punished by any competent court, council, regulatory
authority or professional accountancy institution, provided that 6 (six) months have not
elapsed after the said punishment.
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Provided, however, that the application shall be stayed temporarily if the case for misconduct is a sub
judice matter.

(d) Failure to pay fees; And

(e) Violation of any other condition prescribed by law or regulation.

Enlistment Certificate and Renewal Certificate (Rule-14)

(1) If the application of the applicant auditor and audit firm is allowed under Rule 12, the Council shall
within 30 (thirty) days in favor of the applicant concerned-

(a) As per Form-3in case of auditor; And
(b) As per Form-4 in case of sole proprietorship or partnership audit firm;
Issue Certificate of Enlistment subject to receipt of fee mentioned in Schedule-2.

(2) In case of renewal of enlistment of auditors and audit firms, the Council shall issue a renewal
certificate in favor of the applicant in the form specified above.

(3) The auditor or audit firm shall apply for renewal by depositing the fee specified in Schedule-2 at
least 3 (three) months before the expiry of its enlistments and if the Council is satisfied with such
application, the renewal certificate shall be issued 10 (ten) days before the expiry of the
enlistment certificate.

(4) In case of delay in printing and issuing the Certificate of Enlistment or Renewal Certificate, the
Council may issue provisional certificate by charging the prescribed fee as per Schedule-2.

Online enlistment (Rule-15).

Auditors or audit firms interested in enlistment may apply or may be done online or electronically as
per the provisions of these rules and in that case the Council shall inform all concerned regarding the
application procedure and other conditions through notification on its website or newspaper or both.
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Preservation of print and electronic copies of enlistment certificates and renewal certificates
(Rule-16).

The Council shall preserve the enlistment and renewal certificate for the purpose of storing and
updating electronically.

Any changes and updates in the structure of auditors and audit firms ( Rule-18)

(1) If the enlisted auditor or the audit firm or its partner wishes to change the name or any information
recorded in the register, it shall apply to the Enlistment and Renewal Committee of the Council in
Form-7, subject to payment of the fee mentioned in Schedule-2, stating the specific reasons for
the change, along with necessary evidence and documents.

(2) After receiving the application under sub-rule 1, in the light of the recommendations of the
Enlistment and Renewal Committee, the Council shall, after examining the documents and
considering the reasons mentioned in the application, consider it necessary to make the said
changes, within 30 (thirty) days of the receipt of the application, change the information as per
demand and as incidental changes thereof. The relevant register and the relevant part of the
database shall be updated by taking measures to change, record and save.

(3) If any information is changed under sub-rule 2, the Council shall inform the applicant along with
the concerned auditor, audit firm and, if necessary, the professional accountancy institute of such
change.

(4) The Council shall take appropriate measures to amend the relevant part of the Certificate of
Enlistment if necessary due to change of information as per sub-rule 2 and, if necessary, issue the
amended certificate subject to payment of the fee mentioned in Schedule-2 in its favour.

Special audit activities ( Rule-19)

If it appears to the Council or authorised responsible officer or appointed auditor or audit firm or
appointed professional accountancy institute or regulatory authority that there has been any serious
irregularity or other irregularity by any listed auditor or audit firm, the Council or its authorised person
may initiate investigation, inquiry, review, special audit or any other legal action against the auditor or
audit firm.

There are several schedules in the rules as mentioned in different sections of these rules but only one
schedule is given below for understanding of the students. For more knowledge and information, the
students should collect or download all other schedules of the rules from the websites of FRC.
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Ruleé (1)(2)(4)5), 2(1)(3)(4) and18(1)(4)
Enlistment and renewal fees of auditors and audit firms.

Serial Enlistment Renewal Fee
no Type of applicant Fee (¢I?nual) (Annual) Tk.
() (2) 3) (4)

1. Auditor (for financial statements and reporting audit) 5000/- 2500/-
2. Auditor (for cost audit) 3000/- 1500/-
3. Sole proprietorship or sole auditor firm 5000/- 2500/-
4. Partnership Audit Firm (up to 5 partners or auditors) 15000/- 7500/-
5 Partnership Auqllt Firm (More than 5 but up to 10 30000/- 15000/-
partners or auditors)
6. Partnership Auqllt Firm (More than 10 but up to 20 50000/~ 25000/~
partners or auditors)
Branches of the audit firm (for each branch) 5000/- 2500/-
Late fees Minimum 500 Mlnlmum 500
. and maximum
and maximum
8. equal to
equal to 1
. enlistment
enlistment fee. P
ee.
9. Data change fee 1000/- 1000/-
10, Certificate or Temporary Certificate Fee (Enrollment 1000/- 1000/-
and Renewal)
11. Certificate amendment fee 1000/- 1000/-

The period of delay or the average monthly calculation shall be considered as a fraction of 12 (twelve)

months for determining the maximum late fee mentioned in serial no.8 of the schedule.
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Summary and Self-test

a.  What is the Eligibility/qualifications of enlistment of an Auditor or Audit firm with FRC? What
are the grounds for Rejection of an enlistment Application?

b. What Matters are to be Considered in Scrutiny and Decision Making of Enlistment or Renewal
Applications of an Audit firm?

c.  What are the rules regarding Enlistment Certificate and Renewal Certificate?

d.  Under what circumstances FRC can do a special audit of an Audit firm?
Answers to Self-test

Answer to the Self-test number (a)

Eligibility/qualifications of enlistment of an Auditor or Audit firm:

An applicant for enlistment or renewal under these rules shall possess the following qualifications:
(a) Must be a citizen and permanent resident of Bangladesh;
(b) Shall be a member of the relevant professional accountancy body;

(c) Where applicable, an up-to-date audit practice certificate issued by the relevant professional
accountancy body/institute as evidence of audit practice;

(d) Shall not have been convicted by a competent court of any criminal offence;
(e) Must be physically and mentally capable;

(f)  Shall not be employed by any organisation other than an audit firm registered with the
Council or employed by a public interest entity or engage in any business related to any
interest that would interfere with the provision of independent audit services.

(g) Shall not stay or reside outside Bangladesh without the permission of the Council or shall not
abstain from Auditing professional service for a consecutive period more than 06 months.

Provided that in the case of medical travel abroad or stay abroad, the Council may extend the said
period on submission of appropriate documents to the Council along with the application.

(h) Aforeign national or a permanent resident abroad or a fugitive or a bankrupt or a loan
defaulter or a person punished for a criminal offence.

(i) Accused of crimes against humanity, war crimes, international crimes or genocide, etc. or
shall not be accused or punished under the Bangladesh Collaborators (Special Tribunals)
Order, 1972 (President's Order No. 8 of 1972).

Grounds for Rejection of an enlistment Application:
The Council may reject an application for enlistment or renewal on the following grounds, namely:
(a) Submitting insufficient information and documents or incomplete filling of the form.

(b) Providing false, baseless and misleading information in withheld information, false
statements, false undertakings, affidavits or declarations.

(c) Ifthe applicant has been fined or punished by any competent court, council, regulatory
authority or professional accountancy institution, provided that 6 (six) months have not
elapsed after the said punishment.

Provided, however, that the application shall be stayed temporarily if the case for misconduct is a sub
judice matter.

(d) Failure to pay fees; And

(e) Violation of any other condition prescribed by law or regulation.
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Answer to the Self-test number (b)

In scrutinising and deciding on applications for enlistment or renewal, the Council may consider the
following matters:

(a) Qualifications and information mentioned in Schedule-1 and audit report of previous year.

(b) Recommendation of 3 (three) member medical board formed by concerned civil surgeon or
director general, directorate of health regarding determination of age limit and physical and
mental fitness of any auditor or owner or partner of audit firm by the concerned professional
accountancy firm in case of direct involvement in audit activities.

(c) Any restriction exists on the transfer of partners, sharing of partners or ownership of the audit
firm.

(d) Prohibition of being a managing partner or chief executive of an audit firm other than a
registered auditor.

(e) Prohibition on changing the structure or material information of a sole proprietorship or
partnership audit firm;

(f)  Documents, qualification as mentioned in rules 4, 5 and 10 and report of the selection
committee and other matters incidental thereto.

Answer to the Self-test number (c)

(1) If the application of the applicant auditor and audit firm is allowed under Rule 12, the Council shall
within 30 (thirty) days in favor of the applicant concerned-
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(a) As per Form-3in case of auditor; And

(b) As per Form-4 in case of sole proprietorship or partnership audit firm;
Issue Certificate of Enlistment subject to receipt of fee mentioned in Schedule-2.

(2) In case of renewal of enlistment of auditors and audit firms, the Council shall issue a renewal
certificate in favor of the applicant in the form specified above.

(3) The auditor or audit firm shall apply for renewal by depositing the fee specified in Schedule-2 at
least 3 (three) months before the expiry of its enlistment and if the Council is satisfied with such
application, the renewal certificate shall be issued 10 (ten) days before the expiry of the
enlistment certificate.

(4) In case of delay in printing and issuing the Certificate of Enlistment or Renewal Certificate, the
Council may issue provisional certificate by charging the prescribed fee as per Schedule-2.

Answer to the Self-test number (d)

If it appears to the Council or authorised responsible officer or appointed auditor or audit firm or
appointed professional accountancy institute or regulatory authority that there has been any serious
irregularity or other irregularity by any listed auditor or audit firm, the Council or its authorised person
may initiate investigation, inquiry, review, special audit or any other legal action against the auditor or
audit firm.
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